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PREFACE 

Industrial disputes are characteristic social problems of an indus¬ 
trial society. These problems arise from conflicts between individuals 
and groups working together, and manifest themselves as abnormalities 
in human relationships. Since all industrial conflicts, or deviations from 
the normal, are inequalities in contemporary industrial organisation, they 
inflict injurious consequences upon the behaviour of the people and 
impede social progress. It is, therefore, the moral responsibility of the 
State to meet such situations, control and solve them. 

Few, perhaps, will doubt the propriety of State intervention in the 
prevention and settlement of disputes in an industrial society which is 
just taking shape in India. In a socialist society, since the consummation 
of industrial revolution is thwarted in the absence of social values and 
social institutions which justify the means and ends, it is imperative 
that the State should guide the industrial community in the desired 
direction. Social progress is not a drift in any direction; it is a planned 
movement in the desired direction. Therefore, the idea of progress, in 
socialist society, develops from a new concept of rights and duties, and 
lays emphasis on a code of conduct applied to economic effort. It 
implies an increasing productive efficiency which results in expanding 
the national output of goods and services, and in turn raising the 
national level of consumption at the lowest social costs. If this urge is 
recognized, it becomes clear that, apart from social securities of jobs, 
incomes, and social standards, there must prevail a high degree of 
industrial peace for eradicating the instabilities created by social 
change. 

The indirect losses of industrial conflicts are probably greater 
than direct losses. The social costs of disrupted industrial relations may 
be heavier than their economic burdens. Serious disorders, even the use 
of violence, often accompany strikes and lockouts, and tend to alienate 
public sympathy. Apart from a wanton destruction of life and property, 
and disruption of social organization, industrial conflicts may also 
endanger, for a time, the very existence of a democratic form ot 
Government. The laissez-faire philosophy is possible so long as competi¬ 
tion prevails, and just so long as the powerful associations of employers 
are balanced by strong labour organizations. Such assumptions, how¬ 
ever, are not tenable in India where the social and economic disparities 
between the workers and employers are very wide, where the labour 
organizations are still in the process of transition, and where the public 
sector is expanding gradually though systematically in all spheres of 
economic activity. In such a setting, the social costs of industrial unrest 
are so great that the general public cannot remain a mere spectator; the 
consumer, a silent sufferer; or the State, a sleeping partner. 

Of the various attempts by the State to adjust industrial disputes, 
compulsory adjudication relies most on enlightened public opinion. The 
case for compulsory adjudication rests essentially on the public welfare, 
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because weapons of industrial warfare injure countless individuals who 
are not parties to disputes. The judicial method of using precedents, 
and of evaluating each problem—situation in the perspective of existing 
economic and social conditions, is highly beneficial in evolving new 
concepts and effective social standards commensurate with the spirit 
and speed of social change. In such cases, where compulsory adjudica¬ 
tion is resorted to. the power of employers to bargain effectively is 
reduced proportionately to that of employees. The workers’ loss of the 
right to strike is balanced by the employers’ loss of power to change 
conditions of employment and work. A sympathetic understanding of 
points and counter-points helps to develop a way out of the difficulty 
through the formulation of some workable formula. In particular, since 
the Awards of the Tribunals are drawn up in harmony with the tenets 
of social justice, and the provisions constructed upon scientific facts 
of the situation, they provide a psychological background for dissolving 
conflicts and stabilizing industrial peace. 

An important piece of social legislation in India, which aims at 
protecting the weak and underprivileged groups against the strong and 
privileged in the industrial society, is the Industrial Disputes Act, 1947, 
which was inspired by well-defined social ends in the country. The 
Industrial Disputes Act, 1947, as amended from time to time, and some 
of the State Acts on the subject, provide an elaborate machinery for 
the prevention and settlement of industrial disputes. As a result, the 
Adjudicating Authorities have built up, through their awards and deci¬ 
sions, a large volume of case law on a wide variety of labour problems. 
However, in the absence of guiding principles, the Adjudicating 
Authorities had to rely on their own individual judgments for settling 
disputes in the light of facts before them. The natural consequence was 
that conflicting decisions were sometimes given on similar issues 
involved. The Labour Bureau considered it desirable to undertake a 
study of the various decisions and awards with a view to obtaining an 
idea of the main principles and considerations underlying these deci¬ 
sions. and discovering any parallelism between the decisions and recom¬ 
mendations of the various labour judiciaries on the same point in 
similar circumstances. 

An analysis of Industrial Awards was first published in 1951 under 
the title “Industrial Awards in India—an analysis, 1939—50”. Since its 
publication seven years ago, the problem of industrial relations has 
gained an added importance in the context of harnessing all the 
energies and resources of the country to the successful implementation 
of the Second Five Year Plan. The task is not merely one of achieving 
any fixed or static target, but of generating a dynamism in the economy 
which will lift it to continually higher levels of material well-being and 
prosperity. In pursuance of this ideal, new techniques like the evolution 
of Code of Discipline in Industry, and novel and bold experiments like 
the workers’ education programme and their participation in manage¬ 
ment have been evolved and adopted, and are being tried to cry halt 
to the wave after wave of labour unrest now sweeping over the country. 



Certain norms and yardsticks have been framed which could be applied 
in the voluntary settlement of disputes. All this is being done in the 
pious hope of putting industrial relations on a sound and stable footing. 

Although the impact of these new steps may be felt in times to 
come, one interested in labour problems has to maintain continuity and 
keep himself abreast of the developments over a period of time. 
Encouraged by the response to and the utility of the earlier publication, 
and in view of the pressing demands from various sources for the latest 
information, the Labour Bureau has brought this monograph up-to-date, 
covering generally the period up to June, 1957. The available data has 
been classified according to important subjects, and an attempt has 
been made to bring out clearly the salient features underlying the deci¬ 
sions of various Tribunals. In doing so, impressions and opinions have 
completely been avoided. So far as possible, authoritative information 
regarding law and practice in other countries on the various subjects 
dealt with in this monograph has been incorporated, for which our 
grateful acknowledgment is due to the LL.O. Headquarters at Geneva 
and India Branch. New Delhi. The list of subjects discussed in the 
present issue is slightly different from that in the earlier issue. The 
Chapters on ‘Compensation for Involuntary Unemployment’ and 
‘Retrenchment’ have been deleted since the subject matter of these 
chapters is covered by the Industrial Disputes Act, as amended in 1956, 
and is, therefore, not likely to be referred to adjudication. 

The Bureau had to work against heavy odds in bringing out this 
publication. The effort particularly reflects the untiring and active 
assistance of the Officers and the Staff of the Labour Bureau, to whom 
my thanks are gratefully expressed. If the study serves the purpose for 
which it is intended, our efforts would be amply rewarded. 


Labour Bureau, 
Simla, 

31st January, 1959. 


A. M. LORENZO 

Director 
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CHAPTER I 

JURISDICTION OF INDUSTRIAL TRIBUNALS 

The introduction of compulsory arbitration in industrial disputes 
is of recent origin in India. According to the International Labour 
Organisation “Its object is not the application of existing rules of 
law, but the creation of new law for the parties.”’" The curtailment of 
freedom of contract, which compulsory arbitration involves, has been 
generally objected to both by employers and employees and this has 
resulted in a challenge to the jurisdiction of the adjudicating authori¬ 
ties in the law courts. So far as is known, no Court in India has 
declared the jurisdictional authority of Industrial Tribunals vis-a-vis 
the Industrial Disputes Act, 1947 but there are several judicial pro¬ 
nouncements which throw light on the jurisdiction of Industrial 
Tribunals in certain matters. 

The question whether a dispute or issues involved therein are 
within the jurisdiction of an Industrial Tribunal has been argued 
largely on the basis of the various definitions contained in the Indus¬ 
trial Disputes Act. Important among such definitions are those relat¬ 
ing to ‘Industrial Dispute’, ‘Workman’, ‘Employer’ and ‘Industry’. 
These are reproduced below: — 

"Industrial Dispute ”—“ ‘Industrial dispute’ means any dispute or 
difference between employers and employers, or between employers 
and workmen, or between workmen and workmen, which is connect¬ 
ed with the employment or non-employment or the terms of employ¬ 
ment or with the conditions of labour, of any persons”. 

“ Workman ”—“ ‘Workman’ means any person (including an ap¬ 
prentice) employed in any industry to do any skilled or ^unskilled, 
manual, supervisory, technical or clerical work for hire or reward, 
whether the terms of employment be express or implied, and for the 
purposes of any proceeding under this Act in relation to an industrial 
dispute, includes any such person who has been dismissed, discharged 
or retrenched in connection with, or as a consequence of, that dispute, 
or whose dismissal, discharge or retrenchment has led to that dispute, 
but does not include any such persons:— 

(i) who is subject to the Army Act, 1950 or the Air Force Act, 
1950, or the Navy (Discipline) Act, 1934; or 

(ii) who is employed in the police service or as an officer or 
other employee of a prison; or 

(iii) who is employed mainly in a managerial or administrative 
capacity; or 

(iv) who, being employed in a supervisory capacity draws wages 
exceeding five hundred rupees per mensem or exercises, 
either by the nature of the duties attached to the office or 
by reason of the powers vested in him, functions mainly 
of a managerial nature.” 

*Inta»atioMl Labour Offloe: Conciliation and Arbitration in Industrial Disputes, 1083; p. 80. 
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“Employer ”—“ ‘Employer’ means— 

(i) in relation to an industry carried on by or under the autho¬ 
rity of any department of the Central Government or a 
State Government, the authority prescribed in this behalf, 
or where no authority is prescribed, the head of the depart¬ 
ment; 

(ii) in relation to an industry carried on by or on behalf of a 
local authority, the chief executive officer of that autho¬ 
rity.” 

“Industry”— “ ‘Industry’ means any business, trade, undertaking, 
manufacture or calling of employers and includes any calling, service, 
employment, handicraft, or industrial occupation or avocation of 
workmen.” 

The findings of Courts in regard to the jurisdiction of Industrial 
Tribunals on certain important questions are dealt with below. 

(a) Reinstatement —Immediately after the enactment of the 
Industrial Disputes Act, 1947 there were several disputes relating to 
reinstatement wherein the employers challenged the jurisdiction of 
Adjudicators to award reinstatement or relief. Conflicting views were 
expressed in this respect by different Adjudicators. However, as a 
result of the judgments of the Bombay High Court as well as of the 
Federal Court in the case Western India Automobile Association Vs. 
Industrial Tribunal, Bombay the doubts relating to the power of 
Adjudicators to examine disputes concerning reinstatement were 
finally dispelled. In that case it was held that reinstatement is one 
of the reliefs that an Industrial Tribunal may grant. The jurisdiction 
of the Tribunal was challenged in the Bombay High Court by the 
Western India Automobile Association on the following grounds: 

(i) That the Association was not an employer as defined by 
Section 2(g) of the Act and as such there was, and could 
not be, an industrial dispute between it and its workmen. 

(ii) That the demand regarding reinstatement did not lead to 
an industrial dispute within the meaning of the Act and as 
such the Government could not refer such a matter to the 
Tribunal and that the Tribunal had no jurisdiction to de¬ 
cide the matter. 

On behalf of the Association it was argued that the words used in 
the definition of the term ‘employer’ indicated that the Act was 
passed only to settle disputes between Government or public autho¬ 
rities on the one hand and the employees of Government or such 
authorities on the other and that disputes between other employers 
and their employees were not covered by the Act. Mr. Justice Coya- 
jee who heard the petition held that the definition of the term 
‘employer’ was not an exhaustive definition and that it did cover 
private employers as well. 

In regard to the second point it was urged on behalf of the 
Industrial Tribunal that in view of the penal section of the Act the 
power of reinstatement was implicitly vested 'in the Tribunal. Mr. 
Justice Coyajee did not agree with this view and issued a writ of 
prohibition against the Tribunal restraining it from entering upon any 
enquiry or giving any direction on the question of reinstatement. 
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Against this decision appeals were preferred both by the Gov¬ 
ernment of Bombay and the Western India Automobile Association. 
These appeals were heard by the Chief Justice and Mr. Justice 
Bhagwati of the Bombay High Court.* It was contended on behalf 
of the Association that: (i) the Association was not an industry with¬ 
in the meaning of the Act; (ii) it was not carrying on any business, 
trade or undertaking with a view to making profit; and (in) it existed 
for the sole purpose of rendering service to its members and to en¬ 
courage and develop automobile movement in Western India. The 
Chief Justice did not agree with any of the above contentions. He 
also did not agree with the Association that the definition of ‘em¬ 
ployer’ in the Act was an exhaustive definition and that the Act 
applied to only those disputes where the employer was either Govern¬ 
ment or a local authority. 

After examining the definition of ‘Industrial Dispute’, given in 
the Act, the Chief Justice held that reinstatement was covered by 
the expression ‘dispute connected with non-employment of any per¬ 
son’. It was further held by him that ‘Industrial Dispute’ does include 
a question with regard to the reinstatement of a dismissed employee 
and consequently he came to the conclusion that the Tribunal had 
the power to give direction regarding reinstatement. Against this 
decision of the Bombay High Court an appeal was preferred by the 
Association to the Federal Court of India. Mr. Justice Mahajan, who 

heard the appeal, observed in his judgment that “.The relief is 

not of such an unusual character that it may be wholly ruled out as 
one of the legal reliefs which the courts can grant. This relief of 
reinstatement is on the same footing as a relief of restitution. Resti¬ 
tution can be granted in integrum in certain cases. All that is requir¬ 
ed is that the ex-employee should be restored to the previous posi¬ 
tion so far as capacity, status and emoluments are concerned and there 
is nothing extraordinary in such restoration being ordered when 
considered necessary in the interests of peaceful settlement of indus¬ 
trial disputes. Adjudication does not, in our opinion, mean adjudica¬ 
tion according to the strict law of master and servant. The award of 
the tribunal may contain provisions for settlement of a dispute 
which no court could order, if it was bound by ordinary law, but the 
tribunal is not fettered in any way by its limitations. In Vol. I of 
“Labour Disputes and Collective Bargaining” by Ludwig Teller, it 
is said that industrial arbitration may involve the extension of an 
existing agreement or the making of a new one, or in general the 
creation of new obligation or modification of old ones, while commer¬ 
cial arbitration generally concerns itself with interpretation of exist¬ 
ing obligations and disputes relating to existing agreements. In our 
opinion, it is a true statement about the functions of an industrial 
tribunal in labour disputes.”! 

In the above cited case it was argued on behalf of the Association 
that reinstatement would amount to the creation of a new contract 
between two persons when one of them was unwilling to enter into a 
contract at all. In this connection Mr. Justice Mahajan observed: 
"The strongest argument urged on behalf of the appellants was that 


*Tkt AU-lniia Reporter, 1940; Bombay; page. 141. 
fLabour Law Journal; June 1949; p. 220. 
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to invest the tribunal with jurisdiction to order . re-employment 
amounts to giving it authority to make a contract between two per¬ 
sons when one of them is unwilling to enter into a contract of em¬ 
ployment at all.”.“This argument overlooks the fact that when a 

dispute arises about the employment of a person at the instance of 
a trade union or a trade union objects to the employment of a certain 
person, the definition of industrial dispute would cover both those 
cases. In each of those cases, although the employer may be unwilling 
to do so, there will be jurisdiction in the Tribunal to direct the em¬ 
ployment or non-employment of the person by the employer. This is 
the same thing as making a contract of employment when the em¬ 
ployer is unwilling to enter into such a contract with a particular 
person. Conversely, if a workman is unwilling to work under a parti¬ 
cular employer a trade union may insist on his doing so and the 
dispute will be about the employment of workman by the employer 
and thus become an industrial dispute subject to the award of the 
Tribunal. Therefore, if the bringing about of such relationship is 
within the jurisdiction of the Industrial Tribunal, because such dis¬ 
putes are covered by the definition of the expression ‘industrial dis¬ 
pute’ there appears no logical ground to exclude an award of rein¬ 
statement from its jurisdiction. It can equally direct in the case of 
dismissal that an employer or employee shall have the relation of 
employment with the other party although one of them is unwilling 
to have such relation.”* 

The decision of the Federal Court in the above case was followed 
with approval by the Supreme Court in the appeal relating to State 
of Madras Vs. C. P. Sarathy.* The Supreme Court reiterated the view 
that the scope of an adjudicator under the Industrial Disputes Act is 
much wider than that of an arbitrator making an award. This view 
was accepted as a settled law by the Supreme Court in the case 
J.K. Iron and Steel Company, Ltd., Vs. Iron and Steel Mazdoor Union 
and Others, f 

In another case, however, the Supreme Court stated that “the 
discretion which an Industrial Tribunal has must be exercised in 
accordance with well recognised principles.... We cannot how¬ 

ever accept the extreme position canvassed before us that an Indus¬ 
trial Tribunal can ignore altogether an existing agreement or existing 
obligations for no rhyme or reason whatsoever.”! 

Jurisdiction of the Tribunal limited by the statute —Another 
interesting case on the above point arose in the case of Caltex (India) 
Ltd. Vs. E. Femendes where the company had asked for the permis¬ 
sion of the Industrial Tribunal to dismiss a worker on the charge 
that he was found smoking while on duty at the Santa Cruz Aero¬ 
drome in an area where smoking was prohibited and at a time when 
an aircraft was being refuelled. The Tribunal felt that dismissal was 
an excessive punishment in the circumstances and therefore imposed 
a condition on the company that requisite permission would be 


* Labour Law Journal; June, 1949 pp. 251-52. 
t Labour Law Journal; February, 1956; p. 230. 

JEobtas Industries Ltd* Vs. Brij Nandan Pandey and others (LJL0. December, 1996. 
p. 798). 1 
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granted if they amended their application to ask for something less 
than dismissal. In an appeal by special leave which was allowed, the 
Supreme Court upholding the decision of the Labour Appellate Tri¬ 
bunal, which had earlier set aside the decision of the Industrial 

Tribunal, observed “. the Industrial Tribunal had no power 

to substitute another purnishment for the one which was sought to 
be meted out by the appellants to the first respondent nor to impose 
any conditions on the appellants before the requisite permission 
could be granted to them. The whole approach of the Industrial 
Tribunal was wrong.”* 

With the adoption of the Constitution of India some employers 
tried to take protection under Article 19 and argued that reinstate¬ 
ment of a dismissed worker infringed the freedom to carry on a busi¬ 
ness, etc., guaranteed by the said Article. The relevant portions of this 
Article read as follows: 

“19(l)(g) All citizens shall have the right to practise any pro¬ 
fession, or to carry on any occupation, trade or business.” 

“19(6) Nothing in sub-clause (g) of the said clause shall affect 
the operation of any existing law in so far as it imposes, 
or prevent the state from making any law imposing, in 
the interests of the general public, reasonable restrictions 
on the exercise of the right conferred by the said sub-clause, 
and, in particular nothing in the said sub-clause, shall 
affect the opera don of any existing law in so far as it re¬ 
lates to, or prevent the State from making any law relating 
to,—(i) the professional or technical qualifications neces¬ 
sary for practising any profession or carrying on any occu¬ 
pation, trade or business, or (ii) the carrying on by the 
State or by a corporation owned or controlled by the State, 
t of any trade, business, industry or service, whether to the 
exclusion, complete or partial, of citizens or otherwise.” 

In the dispute between East India Industries 9 (Madras), Ltd., Vs. 
Industial Tribunal, Madras and another + it was contended by the 
employers, inter-alia, that if the Tribunal had the power to direct 
reinstatement of a worker, it would infringe on the fundamental right 
guaranteed under Article 19(l)(g) ol the Constitution. It was further 
argued on behalf of the Company that the decision in the Western 
India Automobile Association , Vs. Industrial Tribunal, Bombay 
should be considered in the light of the Freedoms guaranteed to citi¬ 
zens by Article 19 of the Constitution. Dealing with the issue Mr. 
Justice Rajagopala Ayyangar of the Madras High Court, who heard 
the writ petition, rejected the argument initially on the ground that 
a company could not be deemed to be a citizen. In this connection he 
observed: “That* article confers rights only on citizens. The defi¬ 

nition (of a citizen given in Article 5) prima facie does not appear 

to take incorporated bodies. A Company would certainly be a 

person but it was difficult to speak of a company having a domicile. 


*Galtex (India) Ltd. V«. E. Fernandes (A.I.B. 1957 S.C. p. 328). 
t Labour Law Journal: October, 1954; pp. 418—424. 







Even apart from this difficulty I very much doubt if there is any¬ 
thing in the Industrial Disputes Act. which affects adversely any 

right to acquire, hold and dispose off property or any right to carry 
on any occupation, trade or business.” In this connection he cited an 
earlier decision of a bench of the same Court and also the decisions 
of the Supreme Court in the cases State of West Bengal Vs. Subboh 
Gopal* and Dwarkadas Vs. Sholapur Spinning and Weaving Com¬ 
pany. He observed that “the petitioner who is a limited liability com¬ 
pany, not being a citizen of India cannot claim the benefit of the 
freedoms enumerated in Article 19 even on the footing that Article 

19(6) in its proper construction can have any relevance.” Even if 

a company is considered to be a citizen, a Tribunal can order rein¬ 
statement, provided such an order is passed in the interests of the 
community. The words ‘interests of community’ includes, inter-alia, 
maintenance and promotion of Industrial peace and progress of 
Industry. So long as an order of reinstatement is based on these, it 
was held by Mr. justice Ayyangar to be a reasonable restriction with¬ 
in the meaning of Article 19(6) 

It was also argued by the employers in this case that the worker 
concerned had published many hand bills in which he denounced the 
management in vulgar and intemperate language. Reinstatement of 
such a worker, it was argued by them, would lead to loss of produc¬ 
tion and would not be in the interests of the industry and, as such, 
it was not a reasonable restriction. But in view of the decision of the 
Federal Court in Western India Automobile Association Vs. Industrial 
Tribunal, Bombay, it was held by Mr. Justice Ayyangar that the re¬ 
instatement of the worker might be needed to restore industrial peace 
between the management and employees as a body and that there 
was no error or lack of jurisdiction in the award of the Tribunal. 
Against this decision of Mr. Justice Ayyangar an appeal was pre¬ 
ferred. A Bench of the Madras High Court which heard the appeal, 
upheld the decision and observed that it was a reasonable restriction 
in the interests of the general publi^.f 

Jurisdiction of Tribunals, etc., in the case of workers discharged 
by previous management —An interesting point regarding the jurisdic¬ 
tion of Tribunals, etc. arose in the case of Palace Theatre, Salem Vs. 
Labour Appellate Tribunal of India and another. An employee of a 
theatre was dismissed during the pendency of a dispute before the 
Labour Appellate Tribunal. He filed an appeal under section 23 of the 
Industrial Disputes (Appellate Tribunal) Act. 1950 to the Appellate 
Tribunal which set aside the order of dismissal. The employers filed 
a writ petition against this order to the High Court of Madras. One 
of the contentions of the employers was that the employee in ques¬ 
tion had been dismissed by their predecessors (from whom they took 
over the management) and that the Labour Appellate Tribunal had 
no jurisdiction to entertain the dispute. Mr. Justice Rajagopala 
Ayyangar, who heard the writ petition observed: “The present 
management must be deemed to have taken over the business with 
all its liabilities and obligations towards its employees and therefore, 
if an employee had a righ t which he could assert against the old 

•Quoted in the above case vide Labour Law Journal, October, 1954; pp. 422-28, 

fLabour Law Journal, Ootafoer, 1055; pp. 471—473. 
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management, that management cannot by merely transferring their 
assets get rid of the claims and rights of the workman”.* The writ 
petition was therefore dismissed. 

Industrial Dispute and Individual Dispute —Very often, when a 
question of reinstatement of an individual worker was before a 
Tribunal, the employers challenged the competence of the Tribunal 
to deal with it on the ground that a dispute between an individual 
worker and the management was not an industrial dispute within the 
meaning of the Act. Conflicting views were frequently expressed in 
this matter by different Tribunals. Even the High Courts have not 
been unanimous as regards the interpretation of this issue, viz., whe¬ 
ther an individual dispute would come within the meaning of indus¬ 
trial dispute. 

This controversy arose after certain observations of Mr. Justice 
Mack of the Madras High Court in the Kandan Textiles Ltd. Vs. 
Industrial Tribunal, Madras. In this case, it was held that the Indus¬ 
trial Disputes Act was never intended to provide a machinery for 
redress by a dismissed workman or even by a group of workmen who 
may be simultaneously punished or dismissed. If, however, such a 
case is taken up by a number of workers who continued to be in em¬ 
ployment then an industrial dispute may arise. The Chief Justice 
agreed with this inteipretation of ‘Industrial Dispute’. This view was 
reiterated by the Madras Court in several other cases, f The deci¬ 
sion of the Madras High Court in the Kandan Textiles case was 
followed by the Calcutta High Court in the case J. Chowdhury Vs. 
M. C. Banerjeet and in the case Bilash Chandra Maitra Vs. B aimer 
Lawrie & Co.$ But the views as expressed in these decisions were not 
accepted by the Full Bench of the Labour Appellate Tribunal in the 

case Swadeshi Cotton Mills Co., Ltd. Vs. Their workmen . The 

Appellate Tribunal held that a dispute raised by a workman indivi¬ 
dually comes within the language of the definition of ‘Industrial Dis¬ 
pute’ in S. 2(k) of the Act and that an individual dispute cannot be 
excluded from the purview of the Act.”§ 

In Budge Budge Municipality Vs. P. R. Mukherjee and Others 
the Supreme Court incidentally dealt with the meaning of the term 
'industrial dispute’ and observed that “A single employee’s case might 
develop into an industrial dispute, when as often happens, it is taken 
up by the trade union of which he is a member and there is a con¬ 
certed demand by the employees for redress.” || 

Although the Allahabad High Court supported the view of the 
Labour Appellate Tribunal and decided the case of Newspapers 
Limited, Allahabad Vs. State Industrial Tribunal, Uttar Pradesh and 

others on the basis that ".the narrow interpretation sought to be 

given on behalf of the petitioner to the word ‘workmen’ so as not to 
include cases of dispute involving only a single workman is, there¬ 
fore, clearly one that would almost nullify the provisions of this 
Act and make it useless for the purpose for which it was enacted”, 

•Labour Law Journal; May, 1954; pp. 635—37. 

te.g. Manager, United Commercial Bank Vs. Commissioner of Labour and Lnxmi Talkies, 
Madras and Muniswami (G.A.) and Others. Labour Law Journal, Nov. 1955; pp. 477—481. 

tCited tn JtxggHal Kamlapat and Juggilal Ramalapat (Agency) Ltd. and Bhar (R.N.); Labour 
Zaur iournak March, 1956; pp. 353—606. 

| Labour Law Journal March, 1956; pp. 354—355. 

|| Labour Law Journal; February, 1953; pp. 196-199. 
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the Supreme Court overruled this judgement of the Allahabad High 
Court in an appeal preferred against its judgement* With this decision 
the matter is now finally settled that an-individual dispute is not 
per se an industrial dispute. It may become so, if it is taken up by 
any trade union or association of which the worker in question is a 
member. 


Bonus 

Corporation —In this case Lord Wright said: “Have Tribunals, 
etc., powers to entertain disputes relating to bonus? In the initial 
years of coming into force of the Industrial Disputes Act, many em¬ 
ployers resisted claims of workers for bonus and argued that the 
question of payment of bonus could not be a matter for adjudication 
as it was in the nature of an ex-graiia payment. They argued that 
bonus could not come within the scope of the definition of ‘Industrial 
Dispute’, as given in the Industrial Disputes Act. This question has 
come up for decision in many cases and the Tribunals, etc., have not 
agreed with the contention of employers. For instance, in connection 
with a petition filed in the Calcutta High Court by F. W. Heilgers and 
Company, the petitioner requested the Court to issue a writ of 
certiorari or prohibition or an order forbearing the Tribunal from 
adjudicating on certain claims made by workmen in an industrial 
dispute. One of the claims in this dispute related to payment of bonus 
for war years as promised by the company and also for 1946 and 1947 
and in the subsequent years. It was the company’s contention that a 
claim for bonus could not be adjudicated upon by an adjudicator 
under the Industrial Disputes Act. On their behalf it was argued that 
bonus was nothing more than a gratuity and, therefore, there could 
be no dispute between employers and employees regarding making 
of certain gratuitous payments. In support of this contention they 
relied upon certain observations of Lord Porter in the case of National 
Association of Local Government Officers Vs. Volton Corporation. In 
that case Lord Porter had observed: “I cannot see how what can only 
be a gift can be turned into a legal right because machinery is pro¬ 
vided whereby the rates of wages to be paid or the conditions of em¬ 
ployment to be observed may be referred to an arbitral Tribunal. 
As a gratuity it is neither wages nor conditions of employment.”. 

Chief Justice Harries of the Calcutta High Court did not agree 
with this contention and observed: “In my judgment the bonus 
claimed in this case is not necessarily in the nature of a gratuity. 
With regard to the deferred war bonus the workmen claimed that the 
employers agreed to pay it because of the extra work which the 
workmen had been called upon to do in very unfavourable conditions 
during the war... According to workmen it had been promised and the 
promise had not been honoured. Such could clearly be an industrial dis¬ 
pute. With regard to the bonus for the years after the war and future 
years the workmen contend that it should be a term of their employ¬ 
ment and that they should receive certain additional payments vary¬ 
ing with the profits or the state of the prosperity of the paper com¬ 
pany employing them. In my view such a claim is not necessarily a 
claim to gratuity. It is a claim that the workmen should be entitled 
as of right to these payments in certain circumstances^ H that be 


♦Labour Law Journal, 1957, vol. H, p. 1. 
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so, it appears to me that a dispute relating to payment of such a 
bonus can well be regarded as a dispute relating to the terms of 
employment and therefore an industrial dispute within the definition 
of that term in Section 2(k) of the Industrial Disputes Act.” 

On behalf of the company it was then argued that if under the 
terms of employment the bonus was payable in respect of work done 
during any particular period, the claim to payment of such sum would 
be wages under the definition of the term wages given in the Pay¬ 
ment of Wages Act, and since no wage period in the Act could exceed 
one month, a contract to pay bonus as claimed would be contrary to 
the plain words of the Act. It was pointed out that the bonus as 
claimed could not be ascertained till the net profits of a particular 
year were ascertained and therefore the sum could not be paid during 
the months in which it was earned. If so, it was argued that the pay¬ 
ment of such bonus would be unlawful and would amount to an offence 
under Section 20 of the Payment of Wages Act. In this connection it 
was pointed out that Section 23 of the Act made any contract or agree¬ 
ment entered into by an employee relinquishing his right under the 
Act null and void in so far as it purported to deprive him of such 
right. The court did not agree with the Company and remarked: “In 
my judgment the intention of the legislature when it passed the Pay¬ 
ment of Wages Act was to see that wages were paid regularly and at 
intervals of not less (more ?) than a month and further to see that 
there was no delay in making such payment. It could never have 
been the intention of the legislature to prevent a workman making 
his claims in the nature of a bonus which could not be paid at the 
end of each month or each week as the case may be. It could never 
have been the intention of the Legislature to make workmen abetters 
of a crime as breaches of the Payment of Wages Act may amount to 
crimes, by insisting on an annual bonus or such like. In any event I 
cannot see any difficulty in framing the terms of employment so that 
the bonus would be payable as part, for example, of the monthly 
wages for the last'or any particular month of a year and payable 
within seven or ten days of the end of such month. There would, 
in my view, be no insuperable difficulty in framing the terms of 
employment so that any possibility of an infringement of the condi¬ 
tions of the Payment of Wages Act would be avoided. The definition 
of wages given in the Act includes bonus as also other lump sum pay¬ 
ments which could not in the nature of things be payable at the end 
of wage periods of a month or less. The definition is prefaced by the 
usual words “unless there is anything repugnant in the subject or 
context” and it may well be that the term wages in Section 5 or 
Sections 7—13 does not include bonus. Further, Section 5 of the 
Payment of Wages Act must be read with Section 4 and that latter 
Section refers to Section 3 which refers only to wages required to be 
paid under this Act. It may well be said that what is required to be 
paid under the Act is wages as the term is ordinarily understood and 
not further payments such as bonus. The Act contemplates payments 
by way of bonus and it may be safely assumed that the Legislature 
realised that a bonus could not be paid in the same way as ordinary 
wages. In my view the Payment of Wages Act cannot be construed to 

operate against the welfare of the workmen. Workmen it is true 

by reason of Section 23 of the Payment of Wages Act cannot by con¬ 
tract give up any right secured to them by the Act but there is 
/B383D OB—s 
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nothing in the Act to prevent them from obtaining payments over and 
above their ordinary wages such as a profit sharing bonus.” The 
Court, therefore, rejected the petition. 

Against this decision the Company preferred an appeal to the 
Federal Court. The Federal Court also did not accept the arguments 
of the Company and dismissed the appeal. It held that the line of 
reasoning adopted by the Company omitted to consider the scheme 
of the Payment of Wages Act and the words used in the definition of 
‘wages’ in the Act. It remarked: “The scheme of the Act was clearly 
to prevent employers from delaying payment of the amount earned 
by the workmen beyond the period mentioned in the Act. But this 
assumes that the payment of an ascertained sum had become due and 
employer had delayed payment. The definition of ‘wages’ properly 
read shows that the amount must be an ascertained sum before it 
falls under the definition. Indeed, it expressly includes the word 
bonus or other additional remuneration which would be payable 
under the contract of employment. In order to bring a particular pay¬ 
ment under the definition of ‘wages’, two things are necessary: (1) a 
definite sum and (2) a contract indicating when the sum becomes 
payable. The last portion of the definition shows that payments stipu¬ 
lated to be made by reason of the termination of employment are 
also wages. That will be in the nature of damages. It is obvious that 
unless there is an express provision for payment of a stipulated sum, 
the definition will not cover such a payment. Any other interpretation 
of the section will lead to very anomalous results. It will prevent the 
making of any agreement between an employer and employee under 
which the employees can share in the profits of the company. If the 
appellant’s contention were accepted, such an agreement will be 
illegal. In our opinion the whole scheme of the Payment of Wages 
Act, read along with the Industrial Disputes Act, shows that there 
is nothing to prevent such an agreement being made between an em¬ 
ployer and employee, and much less to make such agreement illegal 
and prohibited by the Payment of Wages Act. Section 23 of the Pay¬ 
ment of Wages Act also, in our opinion, does not support the argu¬ 
ment of the appellant. It only prevents an employee from contracting 
away his rights which are given by the Payment of Wages Act. It 
does not prevent him from entering into an agreement advantageous 
or beneficial to him”.* The Federal Court, therefore, dismissed the 
appeal. 

Even after the above cited cases some of the employers continued 
to resist demands relating to bonus on the ground that it was an 
ex-gratia payment. However, none of the courts gave quarter to such 
an argument and it is now universally held that dispute relating to 
bonus is an industrial dispute within the meaning of the Industrial 
Disputes Act. For instance, in the dispute between Shri C. Saktavat- 
salu Nayudu, Industrial Tribunal, Madura, Vs. The Chrome Leather 
Co., Ltd., and another, Mr. Justice Horwill and Mr. Justice Menon of 
the Madras High Court observed: 

“The granting of bonuses, gratuities, pensions and the like, to 
employees is not out of charity. They are given in order to make 
labour more contented, and form part of the remuneration of tf)$ 

* The All-India Reporter, 1949—Federal Court, p. 142. 
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workers for their servioes.”* In this connection they cited a similar 
decision of the Calcutta High Courtf and held that a Tribunal would 
be competent to consider such a claim. The fact that payment of bonus 
could be a subject matter of an ‘Industrial Dispute’ was reiterated in 
a subsequent decision of the Allahabad High Court also.t 

Suspension —This issue was dealt with by the Calcutta High 
Court in connection with a petition for the issue of writs of prohibi¬ 
tion or certiorari filed by the Shamnagar South Jute Mill No. 1. In 
his judgment, Chief Justice Harries said: “It appears to me that 
workmen could assert that an employer had no right to suspend in 
certain cases and that such should be made a term of their employ¬ 
ment. That being so the matter is one which could form the subject 
matter of an industrial dispute and could be referred to adjudication. 

In this dispute the workers had demanded compensation for 
periods of suspension. On behalf of the employers it was argued that 
the workers’ complaint was against non-payment of wages which 
should be pursued under the provisions of the Payment of Wages Act. 
The court did not agree with this view and remarked: “It appears to 
me, however, that a claim by the workmen that they should be given 
compensation in cases of suspension might well be a claim relating 
to terms of employment other than a claim for wages and therefore 
could be the subject matter of an industrial dispute.’’ 

Subsequently the same issue, viz., whether cases of workers under 
suspension would come within the jurisdiction of Industrial Tribunals, 
etc., came up for decision before the Bombay High Court which de¬ 
cided in the affirmative^ 

Lockout —Chief Justice Harries of the Calcutta High Court giving 
his judgment on the petition filed by the Shamnagar Jute Factory 
Company Limited; observed: “It seems to me that whether or not 
the employers were justified in locking out their workmen may be 
the subject matter of an industrial dispute and is connected with the 
employment or non-employment of workmen and with the terms of 
employment of such workmen.” In support of his view he quoted an 
observation made by an English Court in the- case of Rex. Vs. The 
National Arbitration Tribunal, ex-parte Horatio Crowther and CoiJJ- 
pany, Ltd. 

The Company appealed to the Federal Court from this judgment 
but the Federal Court agreed with the Calcutta High Court and in 
this connection Mr. Chief Justice Kania observed: “The main dispute 
related to the lockout and claim of the workmen to payment of wages 
during the period of the alleged lockout. It seems to us clear that the 
question whether the employers were justified in locking out their 
workmen would be an industrial dispute covered by the words ‘dis¬ 
pute which is connected with employment or non-employment and 
with the terms of employment of such workmen’. The payment of 
wages during the period of such lockout would also be clearly an 

•The All-India Reporter; November, 1951; Madras, p. 862. 

t In the matter of an application and in the matter of Indian Paper Pulp Co., Ltd., Quoted 
in All-India Reporter; Nov. 51; Madras, p. 863. 

t In Baafci Sugar Mills Co. Ltd,, and State Government. Uttar Pradesh and Others, Labour 
Law Journal', Sep. 1954; pp. 279 - 295. 

{In B.B. k> OX mp. Vs. B.C. Patil and another, Labour Lair Journal, Nov., 1951; P. 587. 
L/B383DofLB^|^| 
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industrial dispute.”* It was argued on behalf of the employers that 
the claim to such payment should be determined under the Payment 
of Wages Act because Section 15 of that Act provided for the appoints 
ment of authorities to hear claims arising out of deductions from 
wages or delays in payment of wages and because under Section 22(d) 
of that Act the jurisdiction of Civil Courts to hear a suit for wages 
was excluded. The Court held that this argument was unsound and 
remarked, “Section 22(d) only prevents a suit for wages. It does not 
exlude any other proceeding permitted by law to enforce payment. The 
Tribunal contemplated by Section 15 of the Payment of Wages Act is 
not, in our opinion, one which could affect the jurisdiction of the 
Tribunal set up under Section 7 of the Industrial Disputes Act and to 
which a reference could be made under Section 10 of that Act. The 
Tribunal set up under the Industrial Disputes Act has a much wider 
jurisdiction. In our opinion, the two Acts are not p arimateria ana the 
contention that the jurisdiction of the Tribunal set up under the Indus¬ 
trial Disputes Act is excluded by the provisions of the Payment of 
Wages Act is unwarranted.” 

The above views of the Federal Court have guided subsequent 
decisions on this issue. For instance, the Madras High Court reiterat¬ 
ed these views in two cases, viz., (i) Jaya Bharat Tiles Works, Samal- 
kot and State of Madrasi and three others and (ii) Krishnamurthi 
( M.K .) and Industrial Tribunal, Madras.% In the latter case, it was 
observed by Mr. Justice Rajagopalan: “If the petitioner had proved 
his claim and established that it was a case of discontinuance of his 
business, the Tribunal could have no jurisdiction to treat that as an 
industrial dispute and go further into the question, whether such a 
closure was justified or not. If, however, it was proved to be lockout, 
obviously the Tribunal had the jurisdiction to go into the further 
question, whether that lockout was justified or not.”f 

(e) Disputes in Charitable Institutions —The issue whether there 
can be an industrial dispute between trustees of a charitable institu¬ 
tion and persons employed in the institution was decided by the Cal¬ 
cutta High Court in connection with a petition filed by Rangalal 
Bagaria and others for the issue of writs of prohibition and certiorari. 
On behalf of the petitioners it was urged that there could be no indus¬ 
trial dispute between them and their employees as they were trustees 
of a hospital and could not be deemed to be employers within the 
meaning of that term in the Industrial Disputes Act. 

Chief Justice Harries did not agree with the petitioners and 
remarked: “It is to be observed that there is no definition of the term 
employers in the Act, Section 2(g) merely states who are to be 
regarded as employers in relation to industries carried on by or under 
the authority of any department of Government of India or carried 
on by or on behalf of a local authority. The term ‘employer’ must 
therefore be given its ordinary dictionary meaning. I can see no 
reason why hospital authorities cannot be regarded as employers. 
They employ the hospital staff whom they pay and direct and it 

“Labour Law Journal, August, 1953, p. 218. 

fLabour Law Journal March, 1954,fp. 289. 

t Labour! Law Journal October, 1956, p. 239. 
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appears to me that the hospital staff are cleariy employees or servants. 
It is urged that as the hospital is a charitable institution and not run 
for profit the hospital authorities cannot be employers. Again I see 
no reason why persons who run a charitable institution cannot be 
said to employ persons in their service/’ 

It was then argued on behalf of the petition, * that the hospital 
authorities were not concerned with any industry within the mean¬ 
ing of Section 2(j) of the Act which defined the term industry and 
as such a dispute between them and their employees was not covered 
by the Act. The Court did not accept this argument also and remark¬ 
ed: “A hospital, in my view, charitable or otherwise, is an under¬ 
taking which employs skilled or unskilled workmen or employees. 
That being so, the hospital authorities can be regarded as employer's 
and the employees as workmen and therefore an industrial dispute 
within the meaning of the Act can arise between them.” 

(f) Disputes in Clubs —The jurisdiction of Industrial Tribunals to 
decide disputes between the managements of clubs and their em¬ 
ployees was challenged by the Management of the New Club Ltd. 
and certain other clubs before the Calcutta High Court on the ground 
that their employees were not employed in any industry as defined 
by the Industrial Disputes Act.- The Court held that the term 
‘Industry’ was defined by the Act in the widest possible terms and 
the clubs could be deemed to be carrying on a business or an under¬ 
taking within the meaning of the Act as they were providing facilities 
to members and carrying on a catering business and also a business 
of a licensee of alcoholic liquors. It was argued on behalf of the 
managements that non-proprietory clubs could not be deemed to be 
carrying on business as the sale of a meal or a drink to a particular 
person was not a sale in the true sense of the word. In this connec¬ 
tion the Court observed: “Even if such transactions are not sale in 
the legal sense of the word, nevertheless a club is an undertaking or a 
business providing various facilities and amenities. The clubs provide 
food and drinks and may provide accommodation. It seems to me 
that a proprietory club and the Managing Committee of a non¬ 
proprietory club do carry on a business carried on by a licensed hotel 
or eating house. That being so, the undertaking may be regarded as 
an industry as that term is used in the Act and therefore a dispute 
between such clubs and their workmen would be an industrial dispute 
which could be referred to adjudication under the Industrial Disputes 
Act.” 




From the point of vi«W 6i an employee, the wage he gets is 
haturally the most hfifliVttnt consideration. This is clear from the 
fact that not only ihjStflia but also in other parts of the world, a 
large proportion ofjtwtetrial disputes arise in connection with ques¬ 
tions connected wife wages. The latest available statistics show that 
in the three year! $154 to 1956, the proportion of industrial disputes 
arising out of Wige matters (wages, allowances and bonus) to the 
total number of disputes was 35.0 per cent 40.4 per cent and 34.6 per 
cent respectively. 

The question of fixation of a minimum wage has assumed consi¬ 
derable importance in India since the last few decades. In the year 
1934, after a prolonged strike, the Bombay Millowners’ Association 
fixed a schedule of minimum wages for certain categories of opera¬ 
tives in the Cotton Textile Industry. The demand for minimum wage 
has gathered momentum since the end of the war due, among other 
reasons, to the awakening among workers and the active intervention 
of the State and the Central Government in labour disputes. The 
workers are now keen, more than ever before, on receiving an 
adequate basic minimum wage firstly, in order to ensure that no 
worker, however weak his bargaining power, is exploited and secondly, 
because in most cases the profit bonus is related to the basic wage 
and not to the total earnings. Moreover, in industrial units which 
have a provident fund scheme the employers’ contribution is also 
related only to the basic wage. 

Law and Practice in Foreign Countries 

(a) Legislation —Statutory measures for the regulation of mini¬ 
mum wages are known to have been adopted for the first time 
in the second half of the 19th century. Such measures formed a part 
of the general body of social legislation which developed in a number 
of countries in that period. Initially adopted to afford protection to 
weak and disorganised workers,* such measures gradually gained 
increasing recognition as important instruments for maintaining in¬ 
dustrial harmony and for protecting or improving the national stand¬ 
ard of living. 

Wage laws, though varying in scope, from part and parcel of the 
social legislation of practically all industrial countries. They are in 
general of two types: 

“Specific legislation in the interests of unorganised and under¬ 
paid groups, such as workers in the ‘sweated trades’, women and 
miners, and regulation in the course of the settlement of industrial 
disputes through compulsory governmental conciliation or arbitra- 

*A convention adopted by the International Labour Conference in 1928 described the trades 
in which wage-regulating machinery should be set up in those wherein no arrangements exist for 
the effective regulation of wages by collective agreement or otherwise and wages are exceptionally 
low (International Labour Code (1939), p. 47). 
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tion. Both types appeared about the same time, the latter ill the 
New Zealand legislation of 1894, the former after a vigorous ‘anti- 
sweating’ agitation in the Australian State of Victoria in 1896. At the 
present time, the former type is represented in the English Trade and 
Wages Boards, based on the Victorian precedent, in the legislation 
of certain States in the United States and of the Canadian provinces 
(except British Columbia) and in the legislation first enacted in France 
in 1915 and subsequently in other European countries. The latter type 
is characteristic of countries where compulsory conciliation and 
arbitration prevail, such as Australia, New Zealand, and more 
recently, Germany. The regulation of all wages in the Soviet Union 
falls outside the type of legislation characteristic of capitalistic 
countries”.* 

In Australia, practically all trades and employments in which 
disputes occur are subject to regulation by the Courts under the 
various State and Commonwealth laws. There is also a provision in 
the Legislation of certain States for the fixation of statutory minimum 
rates of wages for workers in factories and shops. In Australia, 
Victoria took the lead in constituting wage boards for the fixation 
of minimum wages. Such Boards were constituted as early as in 
1898. In New-Zealand, the main types of wage regulation are: The 
fixing by lawf of generally applicable minimum rt .es of wages and 
the making of awards (including the fixing of minimum rates of 
wages) by the Arbitration Court, and the fixing by law or by order- 
in-council, on the basis of agreements, of minimum rates for various 
clauses of agricultural workers. The Minimum Wage Act, 1945, lays 
down the rates of'wages payable to adult male and female workers 
in New Zealand. 

The first statutory application of the minimum wage principle in 
Great Britain was effected by the Trade Boards Act of 1909. Apart 
from the Trade Boards Act, the most important application of the 
minimum wages principle in the U. K. has been in the sphere of 
agriculture. By the Agricultural Wages (Regulation) Act of 1924, 
the Minister of Agriculture was empowered to establish an Agri¬ 
cultural Wage Committee for each country in England and Wales and 
an Agricultural Wages Board for the whole country. Other important 
legislative measures dealing with minimum wages in the U. K. are: 
The Coal Mines (Minimum Wage) Act, 1912, the Coal Mines (Mini¬ 
mum Wage) Act, 1912, Amendment Act, 1934, the Cotton Manufac¬ 
turing Industry (Temporary Provisions) Act, 1934, and the Road 
Haulage Wages Act, 1938. 

In the United States, minimum wage legislation was confined to 
women and minors and was enacted for the most part by constituent 
States rather than by the Federal Government. The most important 
among the Federal measures, is the Fair Labour Standards Act, 1938 
which has been described as a measure of a permanent nature and 
of general scope providing for a nation-wide regulation of wages. The 

♦Encyclopaedia of Social Sciences, Vol. V, p. 491. 

f The legislation on this subject in force in New Zealand comprises the Industrial Concilia¬ 
tion and Arbitration Act, 1925, the Factories Act, 1921-22, the Shops and Offices Act, 1921-22, 
the Agricultural Workers Act, 1936, the Statutes Amendment Act, 1936, and the Minimum Wage 
Act, 1945. 



act was amended with effect from 1st March 1956 increasing the 
national minimum wage in the country. 

Legislation providing for the regulation of Minimum Wages exists 
m almost all Latin American countries, and some machinery designed 
to carry out the provisions of such legislation is in operation in a 
majority of them. Nearly all the Latin American countries have 
adopted the principle of the minimum wage and have incorporated it 
in their legislation. Colombia, Haiti, Paraguay, Peru, and Venezuela 
are among the countries which have fixed minimum wages by direct 
legislation. The other countries which have adopted the minimum 
wage principle have, however, preferred to set up permanent wage 
fixing machinery."' 

The general tendency of Latin American legislation regarding 
the fixation of minimum wages is to include all workers, regardless 
of sex, in all parts of the country and in all trades and occupations. 
There are exceptions, however, to this general rule. The most import¬ 
ant is the exclusion of agriculture. It is true that some countries make 
explicit provision for the inclusion of agricultural wage earners, both 
in their legislation and in practice, as in Brazil and Mexico, or cover 
them by a special law, as in Argentina and Uruguay. But in certain 
other systems agriculture appears to have been left out of account. 
Another category which forms an exception under several minimum 
wage laws in this country is the Civil service. Public employees are 
expressly excluded, for example, in Costa Rica, Mexico and Uruguay.f 

(b) Principles and Practice in Foreign Countries —“The attempt 
by wage regulators to find some basis for wages other than that 
offered by the existing market situation has led to the emergence of 
three main criteria, according to which the wage should be respec¬ 
tively a living wage, a fair wage—that is, one equal to that received 
by workers performing work of equal skill, difficulty or unpleasant¬ 
ness or a wage which industry can bear.”J 

The fundamental principle of the Australian system, both in the 
Commonwealth and the State sphere, is that of the Living Wage, i.e., 
one appropriate “for the normal needs of the average employee, re¬ 
garded as a human being living in a civilised community” and pro¬ 
viding not merely absolute essentials such as food, shelter, and cloth¬ 
ing but for “a condition of frugal comfort estimated by current human 
standards.” Care is, however, taken to ensure that in the same in¬ 
dustry located in different States there are no wide variations in 
wages and that the capacity of the industry to pay is taken into 
consideration. 

In New Zealand “the various principles or criteria of wage regu¬ 
lation adopted by the Court—the most important of which are the 
rules that wages should be uniform within each grade of work, 
appropriately differentiated for different grades, adequate to provide 
a living wage within the capacity of industry to pay—have not always 
pointed to the same conclusions; and at times, the Court has been 
obliged to forego the application of one or other of its customary 


*]finimum wages in Latin America (I.L.O. publication, 1054) pp. 1, 8,0. 
t Ibid, pages 12 and 13. 

f Encyclopaedia of Social Sciences Vol. V. p, 493 (1939). 
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criteria.”* At one time, the requirements of the living wage were) 
made an over riding consideration; and the Court expressed the 
opinion that “if an industry cannot pay the workers engaged in it a 
reasonable living wage it is in the interest of the community that it 
should eease operations and that such workers should become absorbed 
in some other and more profitable industry”,* and at another the 
economic and financial conditions affecting trade and industry in 
New Zealand were made paramount; 

In Geart Britain “there are broadly tWb Considerations, which, 
subject to an estimate of the economic position and prospects of the 
trade, enter into the determination of wage rates. The basic consi¬ 
deration is the necessity of securing that every normal worker 
employed in the trade shall be paid a rate which, in a period of full 
employment, will yield a wage which avoids the reproach of ‘sweat¬ 
ing’; in other words, a wage on which at least maintenance is possible. 
There are, therefore, minimum rates below which the wage ought not 
to be allowed to fall. The second point is that workers should be paid 
at rates more or less equivalent to the rates offered to workers in 
comparable occupations. But both these considerations operate within 
the general framework of the Boards’ estimate of the rate which 
the market conditions of the trade permit it to pay.”f 

The fundamental aim, while fixing minimum wages in the Latin 
American countries, is to improve the standard of living of those 
sections of the working population whose conditions are materially 
unsatisfactory. The definition of the ‘Living Wage’ embodied in the 
different Latin American Countries ranges from a bare reference to 
the worker’s normal needs, as in Guatemala, to the fairly comprehen¬ 
sive enumeration in Argentina of the items constituting a desirable 
standard of living. In all these countries, cost of living is regarded 
as the main factor to be taken into account in fixing wages. While 
the cost of living is the basic criterion in the majority of the countries, 
some of them like Uruguay, Guatemala, Colombia, Nicaragua and 
Panama expressly mention various other factors to be taken into 
account in fixing wages, chiefly the capacity of the undertaking to 
pay the higher rates and the productivity of the worker. “The kind 
and conditions of the employment” is a factor to be taken into ac¬ 
count in the systems in force in Argentina, Chile, Costa Rica, the 
Dominican Republic, Guatemala and Paraguay. In Uruguay the wage 
fixing authority has also to take into account “the capacity of skill 
of the worker”. s 

(c) Some Problems incidental to Minimum Wage Fixation —Even 
when the basic principles underlying the minimum wages are decided 
upon, 'certain problems of detail arise. These are briefly dealt with 
below: — 

(1) Methods for determining ‘Minimum Wage’ —There are 
generally three methods for determining the minimum wage. The 
first method is purely theoretical, based on the calorie requirements 
of a worker. It is assumed that a worker requires a certain number of 
calories a day to maintain his efficiency (varying from 3,000 to 3,500 

*Minimum Wage—An International Survey (I.L.O.) p. 171. 

f Minimum Wage—An International Survey (I.L.O.) 19S9 page 1S1. 



18 


calories) and similarly calorie requirements of a woman and children 
of either sex and of different ages, are estimated. Scientific analysis 
showing the number of calories contained in different kinds of food 
in a given quantity of each food has also been made and with its 
help a dietary is drawn up which will satisfy the calorie needs of a 
worker or of a family of a given size. The cost of this dietary is then 
calculated with reference to prevailing prices. Housing requirement is 
similarly determined by the number of square feet of floor space re¬ 
quired for the preservation of health, safety and comfort, and the 
money value of this is calculated with reference to the rent being 
charged for a house of that area. For clothing, fuel and miscellaneous 
items the amount is determined by the actual expenditure and habits 
of that class of family and not on any theoretical analysis.* In 
England, Rowntree carried out an investigation in 1918, which he 
revised in 1936, to determine a meagre standard of human needs. 
The food requirements were based by him on the calorie needs of the 
worker and his family and the housing requirement on the theoretical 
consideration of square feet of floor space required. But in calculat¬ 
ing the amount needed he paid consideration to the actual expendi¬ 
ture made by that class of families on each item.f In the United 
States also many inquiries into the cost of living of workers have 
been made and some of them kept in view, while calculating the 
dietary, theoretical basis of calorie needs.t 

The second method is a variation of the first. An ideal budget is 
constructed according to the standard of life aimed at. Discussion 
takes place as to the contents of the regimen and articles to be includ¬ 
ed and their quantities. Thus instead of “calorie need” reference is 
made to the level of subsistence or comfort level which is to be 
provided by the budget. The Australian Basic Wage Commission, 
1920, determined the basic wage according to this method. The Com¬ 
mission determined reasonable standards of comfort “not by reference 
to any one type or group of employees, but by reference to the needs 
which were common to all employees, following the accepted princi¬ 
ple that there was a standard below which no employee should be 
asked to live”. It adopted the method of ascertaining section by 
section and item by item what are reasonable standards of comfort 
in the Commonwealth today (and) what each of these items costs to 
provided Another example of this method is furnished by the New 
South Wales Board of Trade’s Living Wage of 1919. The South African 
Cost of Living Committee also followed the same lines. It prepared 
two estimates of expenditure required to maintain a civilized stand¬ 
ard of living for a typical family of a man, wife and three children 
in (a) an average regimen and (b) a minimum regimen. || 

The third method is based on the actual family budgets of a 
particular class of workers and a wage is assessed with reference to 
a particular standard of living instead of the average standard being 
enjoyed at the time by wage earners generally. Information in this 

•State Regulation of Minimum Wages by S.B.L. Nigam, pages 119,120. 

t “The Human Heeds of Labour’’ by 8. Rowntree. (1937). 

X ‘State Regulation of Minimum Wages’ by S.B.L. Nigam, page 120. 

§State Regulation of Minimum Wages by S.B.L. Nigam, page 121. 

|| Ibid, page 122. 
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case is obtained by the actual expenditure incurred by the different 
families of the same class on different items and the amount thus 
spent by them is taken as normal and adopted as the living wage. 
Justice Higgins’s inquiry of 1907 falls under this category. In order 
to determine the “fair and reasonable” remuneration to the worker, 
he collected evidence from nine working-class householders in the 
locality and arrived at the amount spent by them on food (groceries, 
bread, meat, milk, fuel, vegetables and fruits); for the amount of 
rent he relied on the evidence of a land agent and added to it a certain 
amount for miscellaneous items (light, clothes, boots, furniture, 
utensils, rates, life insurance, savings, accidents or benefit societies, 
loss of employment, union pay, books and newspapers, tram and train 
fares, sewing machine, mangle, school requisites, amusements and 
holidays, intoxicating liquors, sickness and death, domestic help or 
any expenditure for unusual contingencies, religion or charity). The 
amount thus arrived at was determined by him as the reasonable 
wage. 

Another inquiry of this kind was made by Justice Heydon of the 
New South Wales Arbitration Court in 1914. He attempted to deter¬ 
mine “the wage which would do neither more nor less than enable a 
worker of the class to which the lowest wage would be awarded to 
maintain himself, his wife and two children in a house of three rooms 
and a kitchen, with food plain and inexpensive, but quite sufficient in 
quantity and quality to maintain health and efficiency and with an 
allowance for other expenses equivalent to that fixed by Mr. Justice 
Higgins in 1907.”* 

(2) Size and Composition of the Family and the number of 
Earners —*The South Australian Industrial Court decided in 1920 that 
the living wage in respect of an average employee should be for a 
man with a wife and three children. Justice Higgins of the Australian 
Commonwealth Court of Conciliation observed that “treating 
marriage as the usual fate of adult men, a wage which does not allow 
of the matrimonial condition and the maintenance of about five 
persons in a home would not be treated as a living wage”. According 
to the Queensland Industrial Conciliation and Arbitration Act, 1932, 
the basic living wage of an adult male employee must not be less 
than what is “sufficient to maintain a well conducted employee of 
average health, strength and competence and his wife and a family 
of 3 children in a fair and average standard of comfort, having re^ 
gard to the conditions of living prevailing among employees in the 
calling in respect of which such basic wage is fixed and providing 
that in fixing such basic wage the earnings of the children or wife 
of such employee shall not be taken into account.”. The basic wage 
of an adult female employee is to be not less than what is “sufficient 
to enable her to support herself in a fair and average standard of 
comfort, having regard to the nature of her duties and to the condi¬ 
tions of living prevailing among female employees in the calling in 
respect of which such Minimum Wage is fixed” .$ The New Zealand 


*‘Sta+e Regulation of Minimum Wages’ by 8.B.L. Nigam, pp. 123-124. 
f Minimum Wage—An International Survey (I.L.O.) p. 131. 
{Queensland Industrial Conciliation and Arbitration Act, 1032, 
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Industrial Goncilation and Arbitration Amendment Act, 1936 lays 

down that “the basic rate of wages for adult male workers. 

shall be such a rate as would, in the opinion of the Court, be suffi¬ 
cient to enable a man in receipt thereof to maintain a wife and three 
children in a fair arid reasonable standard of comfort.”* The Agricul¬ 
tural Wages (Regulation) Acts of 1924 and 1937 of Great Britain 
contain the following direction: “In fixing minimum rates a com¬ 
mittee shall, so far as practicable, secure for able bodied men such 

wages as.are adequate to promote efficiency and to enable a man 

in an ot dinary case to maintain himself and his family in accordance 
with such standard of comfort as may be reasonable in relation to 
the nature of his occupation”. 

(3) Cost of Living —The question also arises whether the minimum 
wage should vary according to the fluctuations in the cost of living 
and, if so. how adjustments should be made with the variations in 
the cost of living. The practice of different countries in this respect 
varies. In England, differentiation on a strict cost of living basis is 
not made by any Wages Council. In America, the practice of different 
State authorities in this matter has varied considerably. Some have 
stuck to the principle of uniform money wages while .others have 
fixed different wages for different districts, though more on other 
grounds than because of the cost of living. In Australia, one of the 
main principles which the Commonwealth Court has followed is of 
equalising real wages, and the Court from the very beginning has 
fixed different wages on the basis of cost of living. Only in four 
cases, does the Court abandon this practice and fix uniform money 
wages, viz., where severe inter-state competition is present, where 
piece-work is predominant, where migratory labour in a substantial 
degree is involved, and finally where it is difficult to obtain satisfac¬ 
tory cost of living figures.! 

(4) Wage Rates for Men and Women %—The principle of equal 
remuneration for men and women workers doing work of equal value 
is widely recognised and its application has made substantial strides, 
particularly for non-manual workers (public service, teaching, pro¬ 
fessions, salaried occupations). Yet in most countries, even where 
statutory rules provide for its application, wage differentials still 
obtain for men and women workers. However, it must be recorded 
that there has been a gradual reduction in the gap between men’s 
and women’s wage rates, particularly since the Second World War. 
Wage differentials for men and women workers have been sometimes 
reduced or eliminated through various legislative measures. For 
example, in Australia, legal provisions requiring the payment of the 
same wages for the same work are included in the Queensland In¬ 
dustrial Conciliation and Arbitration Act which dealls with the 
settlement of labour disputes in industries. 

In the U. S. A. various legislative measures have been adopted 
to regulate the fixation of minimum wage rates, and minimum wage 
laws for women are enforced in a large number of States.Section 


* Minimum Wage—An International Surrey (I.L.O.) p. 157. 

t'State Regulation of Minimum Wages’ by S.B.L. Nigam (1957) page 132. 

X Based on information furnished by the I.L.O. 
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8(a) 1 of the Fair Labour Standards Act of 1938 which regulates, on 
the federal level, conditions of work and employment for inter-State 
commerce, provides for the fixation of a single minimum wage rate 
for workers of both the sexes. Similarly, the Public Contracts (Walsh- 
Healey) Act of 1936 concerning conditions of employment in U. S. 
Government contracts for material supplies, articles or equipment 
amounting to more than 10,000 made no distinction between men and 
women with regard to the fixing of a legal minimum wage. In the 
U. S. A., equal pay laws have been adopted by 13 states and 1 Terri¬ 
tory, but they vary in scope. For instance, in Illinois and Michigan 
the equal pay laws are applicable to manufacturing only, whereas 
the Montana equal pay law applies to both public as well as private 
employment. In all but two of the other States the equal pay laws 
apply to most types of private employment. The principle of equal 
pay for men and women is also laid down in a number of collective 
agreements in the United States. 

In many countries the principle of equal pay (for men and 
women for work of equal value) is embodied in the constitution; 
however, the actual application of this principle has to be carried 
out by collective bargaining, as in the .Federal Republic of Germany. 
The application of the equal pay principle in certain countries is 
done by other methods such as collective agreements, wage awards 
or wages councils. For instance, in Australia, during the war in order 
to regulate the conditions of employment of certain categories of 
women, a statutory provision was made requiring fixation of rates 
of payment for women between 60 per cent and 100 per cent of the 
rates paid to male workers on “substantially similar” work. Actual 
wage rates for women in these categories were fixed in a number of 
cases at 80 to 90 per cent of those of men, but a probation period was 
provided in which women received lower rates. The basic wage laid 
down for women in various States was formerly fixed at 52 to 54 
per cent of the basic wage for men. The basic wage for women 
under legal provisions now represents 75 per cent of the basic wage 
for men. 

In the United Kingdom various Wages Councils which determine 
wage rates' for certain industries usually fix lower wage rates for 
women than for men, but exceptions have been made to award equal 
minimum piece rates to men and women. Whereas certain number 
of operations have been listed as being men’s work on which women 
may be employed, identical minimum rates are prescribed for both 
sexes. Deliberate efforts are made in some countries to achieve 
progressive application of the equal pay principle by means of 
collective bargaining or through some other means as in -Sweden, 
U.S.A., Luxemburg, etc. 

Unequal wages for male and female workers are still a common 
feature in many countries, whether men and women are hired for 
jobs requiring exactly the same qualifications, for jobs classified 
under the same occupational category, or for work which is compara¬ 
ble in skill and performance of duties. 


*. I.L.O. Legislative Series’im, U.S.A.Jl 
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(5) Rates lower than the minimum rates —One of the important 
problems involved in the fixing of minimum wages is that of the sub¬ 
standard worker. There will always be persons, who, because of 
physical disability or mental incompetence, are unable to obtain 
work at the legal wage. The question, therefore, arises whether these 
persons, although capable of doing something and earning part of 
their livelihood, are to be shut off from all gainful employment with 
the possibility of their becoming a charge on the State. Most minimum 
wage laws provide for the licensing by the competent authority of 
slow and infirm and aged workers and others who are capable of 
earning something. Some laws specify the proportion of such workers 
to be allowed in a single establishment. The laws also take account 
of young and inexperienced workers, usually by naming the rate for 
minors and apprentices, and sometimes it has been found necessary 
to place restrictions upon their number. In Great Britain “if a trade 
board is satisfied that any worker, employed or desiring to be employ¬ 
ed in any branch of a trade, is incapable, on account of an infirmity 
or physical injury, of earning the minimum time rate or guaranteed 
time rate which would be applicable to him, the board may grant 
to the worker a permit exempting him from employment at the 
minimum rate. Generally speaking, permits are granted only on 
medical evidence of incapacity and for a specified period, and the 
rate which may be paid is stipulated”.* 

Similarly, in Latin America the application of the minimum wage 
system is not applied to certain categories of workers whose produc¬ 
tivity is below normal, such as persons suffering from physical or 

mental disability, minors, apprentices and old people.t- In 

Argentina, the Director of the National Wages Institute fixes per¬ 
centage reductions for apprentices and improvers, and for workers 
and salaried employees for reasons of age and health. In Paraguay 
section 3 of the legislative decree of 1943 states that “wages lower 
than the minimum rate may be fixed for apprentices and for persons 
of reduced physical or mental capacity”. 

LAW AND PRACTICE IN INDIA 

The Royal Commission on Labour in India, which made a passing 
reference to the problem of minimum wages, suggested a policy of 
gradualness as it felt that there may be many trades in which a 
minimum wage may be desirable but not practicable. The various 
Committees appointed by the State Governments, such as the Bombay 
Textile Labour Enquiry Committee, the Bihar Labour Enquiry 
Committee, the U. P. Labour Enquiry Committee, etc., made certain 
recommendations regarding the machinery to be set up for the fix¬ 
ation of minimum wages and allied matters, but no action was taken 
on the basis of these recommendations, except in U. P. which fixed the 
basic minimum wages in the textile (cotton and woollen) industry in 
I^”P u r i n the electricity undertakings on the recommendations 
of the U. P. Labour Enquiry Committee. The first step in the direc- 
tion of fixation of minimum wages by legislation was taken when the 
Minimum Wages Act, 1948 was passed. The act aims at making provi¬ 
sion for the statutory fixation of minimum rates of wages in a 


* Minimum Wage—An International Survey, p. 110, 
t Minimum Wage* in Latin America (I.L.O.). 
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number of industries wherein ‘sweated labour’ is most prevalent or 
where there is a big chance of exploitation of labour. The Act requires 
the Central or State Governments to fix within a specified period, 
minimum rates of wages payable to employees in the scheduled 
employments. This scheduled employments are: woollen carpet 
making or shawl weaving establishments; rice, flour or dal mills; 
tobacco (including bidi making) manufactories; plantations; oil mills; 
local authorities; road construction or building operations; stone 
breaking or stone crushing; lac manufactories; mica works; public 
motor transport; tanneries and leather manufactories and agriculture. 
There is also provision in the Act for addition of employments to the 
schedule to the Act. Some of the State Governments have added 
employments in industries like printing, cotton ginning and pressing, 
textile, cement, etc., to the schedule. The Act also provides for the 
setting up of machinery for the fixation, revision and co-ordination 
of the minimum wages. By the end of the year 1957, minimum rates 
of wages have so far been fixed in all employments covered by Part I 
of the schedule to the Minimum Wages Act, 1948 in all the States, 
except in local authorities in Hyderabad and Assam, woollen carpet 
making or shawl weaving establishments in Uttar Pradesh and public 
motor transport in Hyderabad. Minimum rates of wages for employ¬ 
ments in Part II of the schedule, namely, for agricultural workers, 
had been fixed in all States except Madras. In some of these States, 
wages had been fixed for a part of the State only or for farms above 
a certain size. The Government of India ratified the I.L.O. convention 
No. 26 concerning Minimum Wages Fixing Machinery (Industry), 
1928 in January 1955. 


The latest authoritative pronouncement on the principles under¬ 
lying a minimum wage is that contained in the Report of the Fair 
Wages Committee. The Committee which considered the problems of 
the fixation of a fair wage for industrial labour examined all thfe 
principles underlying the fixation of a minimum wage. They felt that 
even in the present economic conditions of the country the minimum 
wage must provide not merely for the bare sustenance of life, but for 
the preservation of the efficiency of the worker by providing for some 
means of education, medical requirements and amenities. This is the 
minimum which a worker must have irrespective of the capacity of 
the industry or his employer to pay. The theoretical upper limit is 
provided by the concept of the ‘living wage’. The Committee thought 
that the fixation of a minimum wage on the basis of a living wage— 
which ensures not merely a bare physical subsistance but also the 
maintenance of health and decency, a measure of frugal comfort and 
some insurance against the more important misfortunes like old age 
—may not be possible immediately. They observed that a wage 
conforming to the Living wage can be fixed only when it is found 
to be within the capacity of the industry to pay. In addition, they 
tried to evaluate the weight to be given to other considerations such 
as the productivity of labour, the existing level of the national income, 
the place of the industry in the national economy, the effect on the 
community in general and on the industry in particular, etc., but 
concluded that it was not possible to assign any definite weight to 
any of these factors involved in the calculation of a fnarwage and 
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that the weight to be attached to a particular factor was a matter for 
the wage-fixing authority to decide in each case.* 

The Tnriinn Labour Conference at its fifteenth session held at 
New Delhi on llth/12th July 1957, while accepting that minimum 
wage was ‘need-based’ and should ensure the minimum human needs 
of the industrial worker, recommended that the following norms 
should be the guide for all wage fixing authorities including Minimum 
Wages Committees, Wage Boards, Adjudicators, etc:— 

(i) In calculating the minimum wage, the standard working class 
family should be taken to comprise three consumption units for one 
earner, the earnings of women, children and adolescents being dis¬ 
regarded. 

(ii) Minimum food requirements should be calculated on the 
basis of a net intake of calories as recommended by Dr. Aykroyd for 
an average Indian adult of moderate activity. 

(iii) Clothing requirements should be estimated on the basis of 
a per capita consumption of 18 yards per annum, which would give 
for the average workers’ family of four, a total of 72 yards. 

(iv) In respect of housing, the rent corresponding to the minimum 
area provided for under Government’s Industrial Housing Scheme 
should be taken into consideration in fixing the minimum wage.* 

(v) Fuel, lighting and other miscellaneous items of expenditure 
should constitute 20 per cent of the total minimum wage. 

The Conference decided that wherever the minimum wage fixed 
was below the norms recommended above, it would be incumbent on 
the authorities concerned to justify the circumstances which prevent¬ 
ed them from adherence to the .aforesaid norms and that as regards 
fair wages, the Wage Boards should go into the details in respect of 
each industry on the basis of the recommendations of the Fair Wages 
Committee and the recommendations should be made applicable- to 
^employees in the public sector also. 

During the last few years, minimum wages, particularly for the 
least skilled worker, have been fixed in several organised industries 
as a result of awards of Industrial Courts, Tribunals, etc., set up for 
dealing with industrial disputes (Please see Appendix I). The follow¬ 
ing paragraphs contain a brief analysis of the important among these 
awards. 

Decisions and Recommendations of Tribunals (Principles and 

Practice) 

In determining a minimum wage the various wage fixing autho¬ 
rities, as in other countries, have had to take into consideration the 
three main criteria of (i) a living wage; (2) a fair wage; and (3) a 
wage that is within the capacity of the industry to pay. The emphasis 
, laid on each of these criteria has, however, differed from time to time. 
Adjudicators and Tribunals have relied to a greater extent on the 
principles enunciated in the Fair Wages Committee’s report. All wage¬ 
fixing bodies, however, have generally taken into consideration the 
financial position of the employer concerned, though only in an 
indirect manner. 

* Report of the Committee on Fair Wages (1949), p. 32. 
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The Report of the Central Pay Commission, which recommended 
a minimum wage of Rs. 30 per month for the least skilled worker in 
Central Government undertakings, constituted a landmark in wage 
fixation in India as the principles enunciated and the practices re¬ 
commended by them have come to be accepted as authoritative by 
almost all subsequent adjudicators. The Commission stated that they 
were convinced “that the State must now take some step forward in 

the direction of giving effect to the ‘living wage’ principle.The 

question is to what extent . The ‘standard of living’ like the 

‘poverty line’ is to a large extent a ‘relative' conception. It reflects 
national conceptions and these are, in turn, shaped by the national 
income. The ‘poverty line’ may be drawn at the line below which an 
individual would be undernourished or it may be drawn well above 
the nutritional minimum, at a point where a choice of diet and the 
chance of some cultural life or recreation will also be possible.”* 
However, they felt that “in the initial stages, the minimum wage 
should be related to the normal wage level prevailing in the country” 
and that the State will not be justified in imposing an unduly heavy 
burden of taxation on its subjects to raise money to pay its employees 
liberally. Therefore, the Commission concluded that “at present we 
can only aspire to rise above the ‘poverty line’ in the first sense”.* 
Another award which exercised a profound influence on subsequent 
wage fixations by Adjudicators, etc., was the 1947 award of the 
Bombay Industrial Court in the dispute relating to the Cotton textile 
industry in the Bombay City. The Court quoted with approval the 
observations of the Bombay Textile Labour Enquiry Committee to 
the effect that “it is not possible to lay down, in any well defined 
terms, a basis for the fixation of the minimum wage. The standard of 
living and the condition of the industry will always remain the 
guiding considerations. But it is not possible to define for this purpose 
in a precise manner either of these concepts or to indicate the weight 
that should be attached to each”.f At the same time, the Court held 
that “as a step in the direction of taking the textile worker gradually 
towards a living wage standard, no employee working in the textile 
industry, in the city of Bombay, should get less than Rs. 30 for a 
month of 26 working days”.$ 

Method for fixing minimum wages —The system of fixing minimum 
wages by calculating the expenditure incurred by an average working 
class family on food, fuel and light, clothing, housing and miscellan¬ 
eous items was accepted by the Bombay Textile Labour Enquiry 
Committee which calculated the norms on these items and came to 
the conclusion that the expenditure for a typical working class familv 
of a husband, wife and two children (3.0 consumption units) would 
be between Rs. 50 and Rs. 55 for Bombay for the year 1938-39 when the 
average cost of living index number for the citv was 105 with base 
1939=100. In the Buckingham and Carnatic Mills award, the Labour 
Appellate Tribunal accepted the theory of 3.0 consumption units 


* Report, of the Central Fay Commission (1047), p. 31. 

f Bombay Textile Labour Enquiry Committee’s Final Report, p. 91, 
t Bombay Labour Gazette, June 1957, p. 781. 
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and on the basis of Dr. Aykroyd’s formula of a balanced diet and' 
Shri Adyantheya’s figures relating to the other items, fixed the 1 
minimum basic wage at Rs. 28.00 per month for unskilled workers in 
the mills. *Some of the adjudicators have followed the same pro¬ 
cedure in fixing minimum basic wages for unskilled workers. 

The Minimum Wages Committees appointed by the various State 
Governments to recommend minimum wages for different categories 
of workers in the scheduled employments under the Minimum Wages 
Act, 1948, generally took into consideration the prevailing rates of 
wages and the nature of work while fixing minimum wages. The 
Minimum Wages Committees in Punjab considered the cost of living 
index numbers also and collected some family budgets in respect of 
a few employments. In Bombay, the committees took into account the 
average family of a worker consisting of one wage earner, his wife 
and two children, i.e., three consumption units, for barest needs of 
life as calculated by the Bombay Industrial Court in its award in 
1947 for the Cotton Textile workers, and recommended minimum 
wages on this basis. The cost of minimum subsistence was adopted 
as a guide in respect of some employments. The Minimum Wages 
(Tea Plantations) Committee, West Bengal adopted the nutritional 
method for the purpose of determining the rate of minimum wages. 
The Committee worked out the cost of food, fuel, lighting, clothing 
and other items for an adult consumption unit. It also examined the 
number of earners and dependants in the different regions and 
calculated minimum wages for the separate region taking all these 
aspects into consideration. The principle of equality of remuneration 
for male and female workers was not accepted as the nature of work 
done by men and women varied. 

Thus, in the earlier stages of minimum wage fixation, the most 
important criterion was the fulfilment of the needs of the worker 
so adopted as to be consistent with the general economic condition 
of the country, the national income and the general standard of the 
country and little importance was attached to the principle of ‘fair 
wage’ i.e., a wage obtaining in the same or similar occupation in the 
same locality. 

Prevailing wage rates —The prevailing wage levels in similar 
occupations in the locality were not regarded as a reliable basis by 
the Pay Commissiont. This is evident from the following observation 
of the Commission: “While we recognize generally that the emolu¬ 
ments of industrial employees of Government should not be very 
much out of step with the emoluments of similar workers in private 
industry, we must postulate that, as already stated, unskilled labour 
employed by Government should be paid the minimum wage that we 
have recommended, whether or not the principle of minimum wage 
is accepted in private industry and whatever the amount of wage 
accepted in industry may be.” The views of important Committees 
such as the Bombay Textile Labour Enquiry Committee and the U.P. 
Labour Enquiry Committee on this subject may be cited here. The 
former observed that the fair wage basis “could not be used in the 
case of a major organised industry, the wage rates in which are 

♦Labour Law Journal, 1951, Vol. II, page 314. 

f Report of the Central Pay Commission, p. 125. 
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themselves influential in determining the general level of wages* 
The latter rejected this basis as inapplicable to the conditions in 
India since “low wage levels here are as much characteristic of the 
so-called organised industries as of others”.** 

With the fixation of minimum rates of wages by the Central Pay 
Commission for Central Government employees and by the Bombay 
Industrial Court for Cotton Textile workers in Bombay City, these 
rates came to be considered as the ruling rates and were accepted by 
adjudicators in subsequent disputes as a fair basis for the fixation 
of minimum wages. 

The Adjudicators have generally considered the prevailing rates 
of wages before fixing minimum wages. The idea behind such a view 
seems to be that different rates of wages would cause disequilibrium 
in the labour market and at times, may disturb industrial relations 
in the locality or area concerned. In the dispute between the workmen 
and management of the Buckingham and Carnatic Mills, Madras the 
Labour Appellate Tribunal has observed as follows:—“Unless the 
same wage level of workers employed in similar occupations in the 
same locality or in the neighbourhood be maintained, there would 
be flow of labour from one industry to another in the same locality 
or neighbourhood or from one unit of the same industry to another 
unit of the same industry resulting in unfair competition with all its 
undesirable consequences.”-} - In the dispute between the Cuttack 
Electricity Supply Company, Ltd., and their workmen the Industrial 
Tribunal, Orissa, observed that the prevailing rates of wages in the 
company compared favourably with what were being paid by the 
other electric concerns in the State of Orissa and, therefore, rejected 
the demand of the workmen for revision of wages. Similarly, in a 
dispute between M/s National Tobacco Company of India Ltd., 
Managing Agents, Agarpara, 24 Parganas and their workmen, the 
Second Industrial Tribunal, West Bengal considered among other 
things, the wages prevailing in a tobacco concern situated nearby and 
awarded a basic wage which was in consonance with the prevailing 
rates.! 

Cost of Living —Some of the Adjudicators took as their guide 
the prevailing rates of wages in some of the important centres and 
tampered or modified the rate in the light of the comparative cost of 
living in the centre whose wage rates were taken as a guide and the 
centre for which they were required to fix the rate. For instance, the 
Bombay Court fixed Rs. 28 p.m. and Rs. 26 p.m. as the minimum wage 
in the Textile industry in Ahmedabad and Sholapur respectively as 
against Rs. 30 p.m. in Bombay City. The justification put forth was 
that the cost of living in Ahmedabad and Sholapur was relatively 
lower. The Madhya Pradesh Textile award also justified its decision 
to fix a minimum wage of Rs. 26 p.m. on the grounds that the cost of 
living at Nagpur was lower than at Bombay or Ahmedabad. The 
Tribunal remarked: “It is also understood that the same amount, 


♦Report of the Bombay Textile Labour Enquiry Committee (1940). Vol. II—Final Report, 
p. 89. 

♦* Report of the U.P. Labour Enquiry Committee, Vol. I, Pt. I, pp. 97-98. 
tPublished in the Labour Law Journal (1951), Vol. II, p. 827. 

t Award of the Second Industrial Tribunal, West Bengal, published in the Calcutta Gazette 
Extraordinary dated 28th March, 1955. 
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namely Rs. 26, has been fixed for Sholapur and Khandesh. The condi¬ 
tions in Berar and parts of the Central Provinces in which the 
Cotton textile mills are situated including the mode of living are 
more or less the same as in Khandesh and are not much different 

from those in Sholapur.”* To quote a recent decision, in a dispute 

between the Kirlampudi Sugar Mills, Ltd., and their workmen, the 
Labour Appellate Tribunal observed that the cost of living at Pitha- 
puram where the factory is situated is cheaper than the cost of 
living at Samalkot where another sugar factory is located and that 
they will not, therefore, be justified in fixing the same wage as at 
Samalkot.** 

Capacity of industry to pay —Although all Adjudicators have 
given due consideration to the ‘capacity of the industry to pay’ in 
fixing the minimum wage, they have done so, generally with a view 
to ascertaining that the wage recommended by them was within the 
financial resources of the industry or unit concerned. Thus, it would 
appear that the principle formed mainly an indirect test as to the 
feasibility of a certain wage rate recommended rather than a positive 
factor deciding the actual level at which the rate was to be fixed. In 
this connection, the Bombay Industrial Court’s remarks may be 
quoted: “Whatever may be the actual surplus, we do not think the 
Textile industry in Ahmedabad is unable to pay the minimum wage 
which we have fixed”! 

In fixing the minimum wage for the cotton textile industry in 
Bombay also, the Court arrived at the figure of Rs. 30 p.m. on the 
basis of other considerations such as the cost of living, standard of 
living of the workers and the requirements of ensuring the workers 
a living wage and only thereafter considered whether the financial 
position of the industry would permit of the payment of the wage 
fixed by it. 

In an award between the Ramco Chemical Works, Ahmedabad 
and its employees, the Industrial Tribunal, Bombay observed that 
a factory or an industrial concern which cannot afford to pay this 
minimum basic wage cannot be encouraged to survive and that such 
a concern is a drag on the social and economic structure of the 
country.^ 

The Labour Appellate Tribunal has had occasion to make its 
observations on the capacity of the industry to pay while examin- 
mg the award of a lower Tribunal in the dispute between the Buck¬ 
ingham and Carnatic Mills, Ltd., Madras and its employees. It held 
that workmen should be paid the minimum basic wage irrespective 
of the capacity of the industry to pay and that the floor level of 
wages should be determined keeping in view the needs of the 
worker and som e measure of education, medical requirements and 

*Aw.ird,of the Industrial Tribunal in the dispute between the textile mills in Vadhva 
Pradesh and their employees. Enforced under Order No. 521-XXVI d ted loth May, 1048.' 

tt * * Award of the Lai our Appellate Tribunal published in the Labour Liw Journal 1953, V. 
II, September, 1053. 

f A ward of the Industrial Court in the dispute between the Ahmedabad Mil {owners' Assn, 
and their employees. Enforced under Order No. 57/48, dated 24-4-48 (Bombay G»>vt. Gazette 
Extraordinary dated the 24th April, 1048). 

(1948)^61^ ^ Tribunal, Bombay, published in the Industrial Court Reporter 
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necessities. The Appellate Tribunal further stated that the upper 
limit of wages must be set by what may be called the capacity of the 
industry to pay, not of a unit thereof, but on the industry-cum- 
region basis, and accepted entirely the principles enunciated in the 
Fair Wages Committee’s Report for the fixation of minimum wages.* 

This award of the Appellate Tribunal influenced the decisions of 
subsequent Adjudicators and Tribunals. For example, in deciding the 
dispute between A. Tellery and Sons, Allahabad, the Industrial 
Tribunal, U.P. in its decision, dated 18th June 1952, followed the above 
principle laid down by the Appellate Tribunal and held that capacity 
cf the industry or of the unit was irrelevant for fixing minimum wage 
of the lowest category. In regard to the fixation of the minimum wage 
of the upper categories the Tribunal held that they should get a wage 
which would enable them to meet their minimum requirements con- 
sistant with a growing family irrespective of the capacity of the 
industry. 

In the Metal Box Co., **case and the Rajarani Transport casef, it 
was laid down that a unit which cannot pay the comparable minimum 
has no right to exist. The Industrial Tribunal, Bangalore, in its deci¬ 
sion, dated 28th November 1953 in the dispute between the Mysore 
Paper Mills, Ltd., and its workmen, reiterated the principle that the 
question of the capacity of the industry to pay the minimum wages 
as fixed is not a matter for consideration at all, for, if the industry 
cannot afford to pay the minimum wage, it has no right to exist and 
it should cease its operations in the interest of the community and 
allow its workers to seek employment in a more profitable industry 
which can afford to pay such minimum wage. 

Similarly, in a dispute between the workmen and the manage¬ 
ment of the Jagatjit Cotton Textile Mills Ltd.. Phagwara, the Indus¬ 
trial Tribunal, PEPSU, observed that “It is, however, well settled that 
in fixing the minimum wages the paying capacity of the industry or 
the employer is not considered” and taking all the facts into con¬ 
sideration raised the minimum basic wage of the unskilled workers 
in the mills.'l 

Thus, it has now generally been accepted that in fixing the floor 
of the minimum wage no account should be taken of the capacity of 
the industry to pay. But this rule has not been indiscriminately 
applied. Exceptions have been made wherever it has been found that 
a minimum wage at a certain level was likelv to erinple an industry 
or prejudicially affect the national economy. To quote an instance, the 
third Industrial Tribunal, West Bengal, dealing with the dispute 
between the Shalimar Wood Products, Howrah, and their workers, 
increased the minimum basic wage of the unskilled workers in the 
factory only slightly ‘having regard to the general slump in the busi¬ 
ness^' Similarly, in the dispute between the Bombay Glass Works 
Ltd., Bombay and its workmen, the Industrial Tribunal, Bombay 


* Labour Law Journal, 1951, Vol. IT, P. 314. 

** Published in the Labour appellate cases, 1952, p. 322. 
f Published in Labour Law Journal (1952), Vol. II, p. 785. 

J Published in the Supplement to the Popsu Govt. Gazette No. 18, dated 4-8-58, 
{ Published in the Calcutta Gazette dated 8-4-54. 
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observed that in the interest of the industry and of the general eco¬ 
nomic conditions of the country, no undue burden should be laid on 
the industry which might cripple it altogether.* The view was con¬ 
firmed by the Labour Appellate Tribunal. In the case of the Plywood 
Products, Sitapur, U.P. Vs. their workmen, the Lucknow Bench of 
the Labour Appellate Tribunal, while not dissenting from the princi¬ 
ples laid down in the Buckingham and Carnatic Mills case observed 
that ‘the paramount consideration in fixing wages is welfare State. 
In so far as this State is concerned, plywood industry is yet in a 
hascent state and if at the present stage, an undue burden of wages 

is imposed upon it, it may be nipped in the bud.Let the industry 

be established on firm grounds. Then will be the time for labour to 
claim increase in wages.’** 

Productivity of Labour —Apart from the three fundamental 
principles of minimum wage fixation discussed above, viz., needs of 
workers, prevailing rates of wages and the capacity of the industry to 
pay, other factors governing the question have been touched upon 
only lightly by Adjudicators, etc. For instance, considerations such 
as the level of national income, productivity of labour, etc., have 
generally not been discussed in majority of the awards. A notable 
exception to this was the Bengal Cotton Mills award which laid con¬ 
siderable emphasis on the productivity of the workers. The Tribunal 
discounted the desirability of fixing minimum wages “on the basis of 
the needs only of the workers divorced from the value of their ser¬ 
vices”, and held that it is a social wrong to pay the worker above the 
value of his work. Taking the basic wages and the productivity in the 
cotton mills in Bombay as the standard for comparison, the Tribunal 
fixed the wage rates for the workers in the cotton mills in West 
Bengal. It set aside the contention that productivity depends not only 
on men but to a greater extent on materials, machinery and manage¬ 
ment and that Bombay workers produce more because of better work¬ 
ing conditions, better machines, better materials and better equip¬ 
ment and better management, etc., and held that “the value of the 
services of the workers in West Bengal will have to be determined 
with these factors existing”. Finally, it observed: “To keep alive the 
cotton textile industry in West Bengal and to avoid unemployment of 
thousands of workmen in the cotton textile industry, this tribunal 
proposed to lay down a scheme 60 that there may not be much dis¬ 
parity in the costs of production of similar articles in Bombay. 

and West Bengal”, f A study of the available awards in the Bureau 
shows that no other Tribunal or Adjudicator has accepted the prin¬ 
ciple that productivity of labour should be taken into consideration in 
fixing the minimum basic wage. 

Base Year —Feeling that the prices were not going to stabilise at 
the prewar level, the Central Pay Commission considered it proper to 
recommend minimum wage which would correspond to a level at 
which the prices were likely to stabilise. In this connection they ob¬ 
served: “It would be safe to recommend a scale of basic salaries fixed 


* Award of the Industrial Tribunal, Bombay, published in the Industrial Court Reporter 
1951, p. 353. 

** Award of the Labour Appellate Tribunal published in the Labour Law Journal, Vol. I 
(1955), p. 308. 

f Award of the Industrial Tribunal enforced under Order No. 2956 Lab. dated 21-8-48. 
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bn the assumption that prices may stabilise at a level which will give 
a cost of living index somewhere between 160 and 175 taking the pre¬ 
war index' to be 100. So long as the cost of living continues to be sub¬ 
stantially higher, some system of dearness allowance must continue 
in operation’’.* The Fair Wages Committee also recommended that 
“basic wages should be fixed in respect of a cost of living index num¬ 
ber of 160 to 175, treating the cost of living index number of 1939 as 
100 ”. 

Adjudicators have generally fixed the minimum wages to corres¬ 
pond to the prewar cost of living or to a period during the early years 
Of the war and have recommended that the rise in the cost of living 
Over the period to which the wage relates should be compensated by 
the grant of a dearness allowance. For example, in the awards of the 
Bombay Industrial Court, the prewar cost of living index was taken 
as the basis for minimum wage fixation. In the case of the Burmah 
Shell Oil Co., Madras, Caltex India Ltd., Madras and the Standard 
Vacuum Oil Co. Ltd., Madras, the Appellate Tribunal rejected the plea 
for stabilising the basic wage for unskilled workers at the cost of 
living index of 180 (with the year 1939=100) on the ground that such 
a step would lead to anomalies and consequent industrial unrest, 
when the general wage structure obtaining in Madras was based on 
the index 100 for the year 1939.** 

However, in a number of cases, Adjudicators have adopted the 
practice of granting a consolidated wage (which includes basic wage 
and dearness allowance) as against fixing a basic wage and a separate 
dearness allowance. For example, in a dispute between three plywood 
factories in Kottayam and their workmen, the Industrial Tribunal, 
Trivandrum awarded a minimum wage of Rs. 1/8/- (inclusive of dear¬ 
ness allowance) p.d. to the unskilled workers in these factories.! 

Similarly, in the matter of an industrial dispute between M/s 
Commercial Bureau, Calcutta and their workers, the Industrial 
Tribunal, West Bengal awarded a consolidated wage of Rs. 55 to the 
Bureau’s monthly-rated workers.! 

Size of the Family—A problem incidental to minimum wage 
fixation is the determination of the size of the family in respect of 
which the wage is to be fixed. In the opinion of the Bombay Textile 
Labour Enquiry Committee: “It would be most appropriate to define 
the living wage standard in all centres with reference to a family of 
four persons, i.e., a man, wife and two dependants who would 
ordinarily be children under fourteen”.§ The Pay Commission fixed 
the basic wage of Rs. 30 p.m. for a family of three consumption units. 
The U.P. Labour Enquiry Committee recommended the minimum 
wage of a worker with an average family consisting of 1.2 adult males, 
1.1 adult females and 1.2 children. || The Fair Wages Committee recom¬ 
mended that for determining the minimum wage, the family to be 
considered should be one of three consumption units. The norms for 

* Report of the Central Pay Commission (1947), p. 13. 

** Labour Law Journal, 1953, Vol. II, p. 237. 

f Travancore Cochin Govt. Gazette, No. 5, dated 1*2-1955. 

J Award of the Sixth Industrial Tribunal, West Bengal published in the Calcutta Gazette 
(Part I) dated 12th September, 1957. 

§ Report of the Bombay Textile Labour Enquiiy Committee, Vol. II—Final Report, p. 382. 

|| Report of the U.P. Labour Enquiry Committee (1948), page 80. 


the fixation of minimum wage recently laid down by the Indian 
Labour Conference also prescribed a standard working class‘family 
to be comprising three consumption units. 

Most of the Adjudicators have been guided by the recommenda¬ 
tions of the Fair Wages Committee and in determining the minimum 
wage, have taken into account the requirements of a family of three 
consumption units. A notable exception is the award of the Industrial 
Tribunal, Dhanbad in the dispute relating to the management and 
workers of the Kolar Gold Fields. The Tribunal in this case fixed 
minimum wages on the basis of 3.43 consumption units as per the 
findings of the Minimum Wages Committee appointed for the Kolar 
Gold Fields.* 

In another dispute between the workmen and management of 
the Railways and Trading Co. Ltd., Margherita, P.O., the Industrial 
Tribunal, Assam expressed the opinion that minimum wages for the 
unskilled workers may be fixed for a working class family comprising 
3.6 consumption units, t 

The Adjudicators in Bihar have generally recommended minimum 
wages on the basis of a family consisting of a man, his wife and three 
children, as suggested in the Report of the Bihar Labour Enquiry 
Committee. 

On the question whether in determining the minimum wage, the 
worker should be considered as the sole earner in the family or 
whether the earnings of other members of the family should also be 
taken into consideration, opinion is almost entirely in favour of the 
former. This is in conformity with the practice adopted in other 
countries. The observations of the Bombay Industrial Court may be 
quoted in this regard: “It is obviously undesirable that a child should 
be made to work to supplement the family income at an age when the 
child should be in a school, rather than in a factory. As regards wife, 
it is pertinent to quote here the considered view of the Bombay 
Textile Labour Enquiry Committee in this connection. ‘An allowance 
for the earnings of a wife can only be made if it is always or at least 
ordinarily possible for the wife to obtain gainful employment. On this 
point, the evidence of the family budget studies is overwhelmingly 
clear. They show that in the vast majority of cases the wife was not, 

in actual fact, in any employment.In view of this fact, we cannot 

for our typical family, make any allowance for the earnings of the 
wife’. There is nothing to show that the position has changed since 
the Committee submitted its report’’.^; Similar views were expressed 
by the Adjudicators in subsequent awards. 

On the question whether earnings of other members of the family 
should be taken into consideration while fixing the minimum wage, 
conflicting views have been expressed by the various Tribunals in 
their awards. Some of the Tribunals have held the view that if em¬ 
ployees are working as family units, such as in municipal conservancy 


♦Award published in Gazette of India, Part II, S. 3, dated 22-1-1955, page 212. 
tAward published in the Assam Government Gazette, dated 27-7-1955, 

% A ward of f he Industrial Court in the dispute in certain Cotton Textile Mils in Bombay 
published in the Bombay Labour Qazstte, June, 1947, pp. 788-89. 




departments, it is only proper that the earnings of female members 
of the family should be one of the considerations which should not 
be overlooked. For example, in the dispute between the Budge Budge 
Municipality and its conservancy staff, a basic wage of Rs. 23 p.m. 
only, as against Rs. 30 demanded by the workers was awarded 
having regard, among others, to the fact that most of them worked 
as family units.* Similarly, in the Naihati Municipality case also, the 
Adjudicator observed that “there is a special feature in the family 
constitution of the conservancy menials in a family which is usually 
taken to be of three consumption units. There are more than one 
earning members. In fixing the wages, this feature cannot be 
ignored”. - ;' 

However, a number of Adjudicators have not accepted this view 
as they felt that other members of the family take up employment 
only because the earnings of the head of the family fall short of the 
requirement. An instance was the award of the Arbitrator, in the dis¬ 
pute between the City of Nagpur Corporation and its sweeper em¬ 
ployees, in which it was maintained that “wife’s earnings should be 
kept out of account in fixing the pay scale of an employee. Moreover, 
it is not true that every sweeper’s wife is also in the employment of 
the Corporation or is a wage earner”.:}: 

Again, in its award dated 8th November 1956 in the dispute 
between two ice factories in Lucknow and their workmen, the Indus¬ 
trial Tribunal, Uttar Pradesh at Allahabad observed that earnings 
of females and children should not be considered in fixing the mini¬ 
mum basic wage as “the females and children of unskilled labourers 
have to work because the male earner cannot earn enough”. The 
concensus of opinion, however, seems to be that the earnings of head 
of the family alone should be the criterion for the fixation of the 
minimum wage. 

Wage rates jor men and women —The question relating to wage 
rates for men and women has been examined by various Committees, 
etc. and most of them have favoured fixation of equal pay for men and 
women doing similar work. But there is also a considerable body of 
opinion in favour of differentiation. For example, the Bombay Textile 
Labour Enquiry Committee holding that differentiation between the 
wages of men and women was justifiable observed: “The question of 
the earnings of the female worker has to be treated separately. In 
countries like Australia, Canada or the United States of America 
where a basic or minimum wage for women is set up, the standard 
prescribed for evaluating it is different from the standard for the 
wage of the adult male workers”.§ 

The Fair Wages Committee, expressed the view that “where em¬ 
ployment is on piece-rates or where the work done by men and 
women is demonstrably identical, no differentiation should be made 
between men and women workers regarding the wages payable. 
Where, however, women are employed on work exclusively done by 
them or where they are admittedly less efficient than men, the fair 


♦Award of the Industrial Tribunal enforced under Order Xo..686/Lal>. dated 16th October 
1947. 

{Published in the Madhya Pradesh Govt. Gazette dated 5-11-1954. 

{Labour Law Journal, (1952), Vol. 1, p. 54. 

{Report of the Bombay Textile Labour Enquiry Commit tee, Vol. II, Pinal Report, p. 80. 
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wages of women workers should be calculated oh the basis of d 
smaller standard family than in the case of man”.* 

Till 1950, most of the Adjudicators had awarded the same basic 
wages for men and women workers, mainly on grounds of equity and 
justice. The observations of the Industrial Tribunal in the award 
relating to the Cotton Textile Industry in Madras may be quoted in 
this connection: “With regard to wages women are, in my opinion, 
paid very low and this is an undeserved discrimination. There is no 
reason why a woman should not be paid the same wage as a man and 
the rates must be the same for both”.t In a large majority of awards, 
this question has not been dealt with specifically and in clear terms. 
The Adjudicators have been content with fixing the minimum wage of 
the unskilled worker and it is assumed that it applies to both men 
and women workers. 

In quite a few cases, however, especially in West Bengal and in 
some of the minor industries in Madras, Adjudicators have granted 
lower rates of wages to women workers. For instance, the Bengal 
Cotton Textile Tribunal awarded that women should get wages and 
allowances at |ths of the rates for men. Another Tribunal in the 
same State remarked: “as regards the women workers, the wages 
have always been somewhat lower than the wages of men. In fixing 
the minimum wages, the Central Pay Commission has proceeded on 
the basis that a man has to maintain a family of three units, consisting 
of himself, his wife and two minor children, but in the case of women 
workers, the basis of three units does not apply and there is, there¬ 
fore, justification for fixing lower wages for women workers’’^ 

Adopting the same line of argument, the Industrial Tribunal, 
Bangalore, in its decision in the dispute between the management and 
workers of the Mysore Paper Mills Ltd., Bhadravati, observed that ‘as 

a women worker. is not bound to maintain any such family (of 

3 consumption units to be maintained by an adult male unskilled 
worker), there must necessarily be a difference in the minimum wage 
of an adult male unskilled worker and that of an adult unskilled 
women worker’, and, therefore, awarded a lesser basic wage to women 
workers than that of the male unskilled workers.§ 

In November 1949, the Constitution of India was adopted provid¬ 
ing that there should be equal pay for equal work between men and 
women. Clause (a) of Article 39 of the Constitution lays down that 
the citizens, men and women equally have the right to an adequate 
means of livelihood. Clause (d) of Article 39 provides that the State 
shall direct its policy towards securing equal pay for equal work for 
men and women. Article 15 provides that the State shall not discrimi¬ 
nate against any citizen, inter alia, on grounds of sex. These provi¬ 
sions have influenced the decisions of the Adjudicators and in their 
awards delivered after the adoption of the Constitution, they have 
generally recommended same rates for men and women workers. For 

♦Report of the Committee on Fair Wages, p. 33. 

{Award of the Industrial Tribunal on the Conditions of Labour in the Textile Industry in 
Madras Presidency (1947), p. 30. 

{Award of the Industrial Tribunal in the dispute between Indian Iron and Steel Co. Ltd,* 
and their employees at Asansol enforced under order No. 1664-Lab. dated 25th May 1948, 

{Published in the Mysore Government Gazette dated 24th December 1953. 
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example, irt the dispute between the managements of 7 sugar mills 
in Bombay and their employees, the Labour Appellate Tribunal did 
not make any distinction between men and women workers iii the 
matter of basic wage in view of the provisions contained irt Clauses 
(a) and (d) of Article 39 and Article 15 of the Constitution of India.* 
Similarly, in a dispute between the Pachora Municipality, Pachora 
(East Khandesh) and the workmen employed under it, the Industrial 
Tribunal, Bombay observed that ‘the principle is now well recognised 
that for equal work there should be no distinction in the pay scales of 
male and female employees and therefore, fixed the same wage-scale 
for both male and female sweepers of the municipality’.! 

If, however, it is made out that women are not engaged on identi¬ 
cal work, a discrimination is made in the wages of men and women 
workers by the Adjudicators and Tribunals. For example, in the 
dispute between the Vellanikkara and Thattil Rubber Estate and 
their workmen, the Industrial Tribunal, Ernakulam fixed lower rates 
for women workers quoting the opinion of the Minimum Wages 
Committee for Plantations which came to the conclusion that differen¬ 
tial rates of wages should be maintained, as men are employed on 
jobs involving heavy manual work while women generally ate em¬ 
ployed as pluckers, etc.! Similarly, in a dispute between the Nowroji 
N. Vakil & Co., Pottery Works, Ahmedabad and the workmen 
employed under it, the Industrial Tribunal. Bombay, observed: “the 
work done by women here appears to be different from that done by 
men and when it is the same type of work, their output would neces¬ 
sarily be different” and looking into all the circumstances awarded 
a minimum basic wage of Rs. 28 p.m. for men and Rs. 26 p.m. for 
women workers in the Pottery Works.§ 

The Central Advisory Board set up under the Minimum Wages 
Act, 1948 recommended in 1956, April, that “the principle of equal 
pay for equal work should be complied with and there should be no 
discrimination in wages on grounds only of sex. Where wages are 
paid on the piece-basis, the rates should be equal for men and women 
employed on ‘identical jobs’. It would, however, be permissible to fix 
differential rates for men and women where their respective output 
is demonstrably unequal. In some cases, it may be desirable to fix 
minimum wages for different cases even of the same jobs, viz., light 
and heavy”. 

An important award in this connection was the one relating to 
the dispute between the managements and workers of collieries in 
the country to which case the Industrial Tribunal (Calcutta) fixed 
different rates of wages for men and women on the ground that the 
needs of women workers ought to be taken at 2.25 consumption units 
as against 3 consumption units of the male worker. This decision was, 
however, negatived by the Labour Appellate Tribunal which directed 


♦Award of the Labour Appellate Tribunal, published in Labour Appeals Cases, July, 19S4; 
pp. 513—525-A. 

f Award of the Industrial Tribunal, Bombay, in a dispute between the Pachora Municipality 
and their workmen, published in the Bombay Government Gazette dated 4th November, 1954. 

{Award of the Industrial Tribunal, Ernakulam, published through Travanoore-Cochin 
Government Notification No. L4/16098/57, dated 5-8-1953. 

§Award of the Industrial Tribunal, Bombay, published in the Bombay Government Gazette 
dated 14-10-1954. 
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that for the same category, there should be no disparity in the rates 
of wages of male and female workers.* In view of this authoritative 
pronouncement, it seems that a definite trend has set in for award¬ 
ing same rates of wages to men and women workers, if they are 
engaged on identical work. 

Wage differentials —Once the minimum wage for the least skilled 
worker is fixed, the problem arises in regard to the fixation of 
differentials for higher categories of workers. The Fair Wages Com¬ 
mittee recommended that wage differentials should be based, not 
merely on historical factors and customs, but on the training required, 
skill, experience, efficiency, responsibility, etc. This recommendation 
has generally been accepted by the various wage fixing authorities. 
While some Adjudicators have merely fixed the minimum basic wage 
for the least skilled worker and have left the determination of wage 
differentials to negotiations between the employers and the em¬ 
ployees, others have broadly classified workers into three categories, 
unskilled, semi-skilled and skilled and have fixed the rates for each 
of the groups. In almost all the important awards in the major 
industries such as those relating to the cotton textile industry in 
Bombay, Ahmedabad, Sholapur, Indore, Madhya Pradesh and Madras, 
schemes of standardisation have also been prepared either by Asses¬ 
sors, or by Committees specially appointed for the purpose. 

Principles determining the wage structure for clerks —The 
principles followed by the Tribunals for determination of the wage 
structure of clerks employed in industries, and who belong to the 
lower middle class, are the same as for workers except that the 
requirements of a clerk are assessed on the basis of what is known 
as the 80 per cent co-efficient theory. The standard of living of a clerk 
is admitted to be high and Mr. Justice Rajadhyaksha took the excess 
to be 80 per cent (more than that of the unskilled workers) while 
giving his award in respect of gazetted employees of the Posts and 
Telegraphs Department. In his Bank Award of 1947, Mr. Justice 
Divatia also agreed to the addition of 80 per cent co-efficient to the 
cost of living of a clerk. The Central Pay Commission, too, accepted 
this estimate. This co-efficient has been accepted and applied in a 
number of adjudications and adopted by the Labour Appellate 
Tribunal in the Caltex case.f In so far as the consumption units to be 
considered in computing a clerk’s initial salary are concerned, Shri 
Sen, in his award relating to Bank disputes, concluded that 2.25 con¬ 
sumption units would be burden which a young man belonging to the 
clerical cadre would have to shoulder at the commencement of his 
career. This presumption was confirmed by the Labour Appellate 
Tribunal in the Caltex case as well as by the Bank Award Commission 
(1955). 

♦Award of the Labour Appellate Tribunal dated 29-1-1057. 
t Award of the Labour Appellate Tribunal dated 28-3 52, published in the Labour Law Journal, 
1952—Voi. II—p. 87. 



CHAPTER m 
DEARNESS ALLOWANCE 

In the ultimate analysis what is of importance to workers is not 
so much the amount of money they receive in their pay packets as its 
purchasing power. Since fluctuations in prices affect the pur¬ 
chasing power of money and consequently the standard of living, 
the question of adjustment of wages to such fluctuations becomes a 
matter of considerable importance to workers. In most of the foreign 
countries such adjustments are made by upward or downward revi¬ 
sions, as the case may be. of wages themselves but in India a some¬ 
what peculiar system of making a separate payment known as dear¬ 
ness allowance has come into vogue. This practice of paying dearness 
allowance in India seems to have originated during the first World 
War when the cotton textile workers in Ahmedabad and Bombay 
demanded compensation for the rise in the cost of living. At the time 
of economic recession, however, this allowance was either substan¬ 
tially reduced or merged into wages. With the rise in prices after the 
outbreak of the Second World War there was again a clamour from 
the workers in organised industries for the grant of a dearness allow¬ 
ance to compensate them for the increased cost of living. The first 
organised demand of this kind was made in 1939 by the cotton textile 
workers in Bombay City, which was referred by the Government of 
Bombay to a Board of Conciliation. The Board directed the Bombay 
Millowners’ Association to pay dearness allowance on a scale linked 
to the Bombay Cost of Living Index Number. A similar direction was 
given by the Bombay Industrial Court in respect of cotton textile 
workers of Ahmedabad. These directions encouraged workers in other 
industries and centres to make similar demands and these were 
mainly settled through adjudication. In the absence of any settled and 
guiding principles the decisions of Adjudicators generally rested on 
their individual approach. This led to the emergence of a variety of 
scales and rates of dearness allowance which differed widely not only 
between one centre and another but also between different industries 
in the same centre and at times even between different units of the 
same industry in a centre. The broad principles followed by the 
Adjudicators in making their awards on this issue were discussed in 
the monograph on “Industrial Awards in India—An Analysis’' which 
was published in 1951. The awards, etc., analysed for that study 
covered a period starting from the establishment of the Industrial 
Court in Bombay in May 1939 to the end of the year 1950. In this 
chapter an attempt has been made to trace further developments in 
this regard. 

A study of any problem, be it economic, social or political, cannot 
be complete unless it is undertaken in the context of world condi¬ 
tions. A brief descriotion of the system of adjusting wages to rise or 
fall in the cost of living in other countries* may therefore be useful 
before discussion of the practice in India. As stated previously, the 
system of the payment of a separate allowance to workers to compen- 


*The information srivon here is based on the article on “the Adjustment of Wages to Changes 
in the Cost of Living ’* published in August, 1952 issue of the International Labour Rovieu. 
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sate them for the increase in the cost of living does not obtain in 
most of the industrially advanced foreign countries. Provision, how¬ 
ever, exists in the form of escalator clauses in collective agreements 
or in the minimum wage laws of the various Countries for automatic 
adjustment of the wage rates according to changes in the cost of 
living. The system of making periodic wage adjustments seems to 
have originated in America in the last quarter of the 18th Century. 
At the time of the American War of Independence, a cost of living 
index fbr Massachusetts was computed for the purpose of ensuring 
equitable adjustment of payments to American soldiers to compen¬ 
sate them for the continuous fall in the purchasing power of money 
on account of war. At about the same time, i.e. in 1795, a proposal to 
provide for an adjustment of agricultural workers’ earnings by link¬ 
ing their wages to food prices was also discussed in the British House 
of Commons. But, partly due to the difficulty of constructing appro¬ 
priate indices of the cost of living and partly due to the relative 
weakness of workers organisations, all these proposals were rarely 
applied in practice. During the period of the First World War, how¬ 
ever, it became imperative to evolve schemes for automatic adjust¬ 
ment of wages on account of steep rise in prices and growing pressure 
of trade unions which had become strong enough to protect the 
interests of their members. Another factor which favoured rapid 
development of these schemes was the progress made by many 
countries in the compilation of price index numbers. Most of these 
schemes were later on discontinued but the steep rise in prices during 
the Second World War and thereafter led to their revival in many 
countries. At present provisions for sliding scales of wages of escala¬ 
tor clauses are quite frequent in the collective wage agreements of 
Denmark, Italy, Belgium and Luxemberg. Such clauses are also quite 
common in collective agreements in Canada, France, U.K. and the 
United States. The agreement entered into by the Norwegian Em¬ 
ployers’ Confederation and the Norwegian Confederation of Trade 
Unions in 1950 also contained provisions for a half-yearly review of 
wage rates in the light of changes in the cost of living. In Australia, 
practically all wage rates are to be adjusted periodically on the basis 
of movement of the cost of living index. In Austria, wages are 
adjusted under the price and wage agreements entered into between 
the Government and the employers’ and workers’ organisations. In 
Netherlands, all wages are controlled by the Board of States Concilia¬ 
tors, but the wage policy that is followed is always subject to the 
general policy directives issued by the Government and the changes 
in the cost of living index are one of the main considerations on 
which this policy is based. Changes in the cost of living index are 
among the factors which are taken into account in the general revi¬ 
sion of minimum wages made in Chile, Mexico, New Zealand, Peru 
and Uruguay. Sliding-scale agreements are widely used in Finland, 
though at times the Government intervened as a part of its general 
wage and price policy first by suspending them temporarily and later 
by altering the index on which they are based. In Federal Republic of 
Germany collective agreements do not provide for automatic adjust¬ 
ment of wages but in the latter part of 1950 and early in 1951 an 
increasing number of these agreements were being concluded for such 
short periods that fairly frequent adjustments of wages to changes in 
the cost of living were in fact taking place. Thus it will be seen that 
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though the systems adopted by different countries differ in many res¬ 
pects, they all have recognised the need for adjusting wages to 
changes in cost of living. 

Law and Practice in India —With the exception of the Minimum 
Wages Act, 1948 there is no law in India which provides for the pay¬ 
ment of dearness allowance to workers. This Act also does not lay 
down any guiding principle for the fixation of dearness allowance but 
merely authorises the appropriate authorities to prescribe a consoli¬ 
dated minimum wage or to fix a basic minimum wage and a special 
allowance adjustable with the variation in the cost of living index 
number in respect of persons employed in industries or employments 
covered by the Act. Since the Act applies only to a few sweated 
industries, in most of the other industries the rates of dearness allow¬ 
ance have been fixed either as a result of the awards of the Industrial 
Tribunals or individual action by the employers. In a few cases the 
rates have also been settled by mutual agreements between the em¬ 
ployers and employees. Details regarding scales of dearness allowance 
recommended by adjudication, etc. are given in the appendix No. II. 

Decisions and Recommendations of Tribunals —The earlier study 
made by the Bureau showed that there were two broad schools of 
thought among Adjudicators (1) those who preferred payment of dear¬ 
ness allowance at a fixed amount which remained constant and un¬ 
disturbed by changes in the cost of living; and (2) those who con¬ 
sidered that the dearness allowance must vary with the rise pr fall 
in the cost of living index. These two groups evolved various types 
of systems depending upon their appraisal of the circumstances of 
the cases before them. Recent study shows that there has been no 
material change in the situation so far as the systems of payment of 
dearness allowance is concerned but as a result of the appointment 
of the Labour Appellate Tribunal certain broad principles such as 
the extent of neutralisation of the rise in the cost of living, circum¬ 
stances under which the rates of dearness allowance may be revised 
have emerged. These have been discussed at the relevant places in 
this article. 

1. Dearness Allowance on a scale not linked to the cost of living 
index number —The examination of awards show that at present the 
most prevalent system is payment of dearness allowance at a uniform 
rate to all employees irrespective of their wages without in any way 
being affected by rise or fall in the cost of living. The factors which 
seem to have influenced Adjudicators in recommending this system 
are simplicity, greater relief to persons in lower income groups and 
the absence of reliable cost of living indices. It appears that this 
system was first recommended by the Rau Court of Enquiry which 
was constituted in 1929 to investigate the question of dearness allow¬ 
ance for Railway employees. It observed: “We have carefully con¬ 
sidered whether there should be a single flat rate of compensation for 

all the employees.or whether there should be different rates 

at different levels of income. As already indicated, simplicity and 
uniformity would dictate a single flat rate for all”. It further observed 
that the principle of granting dearness allowance at a fixed percentage 
of the income was open to criticism as “it gives more to those who 
have already more and ignores the fact that the increase in the cost 
of living which the allowance is meant to neutralise, is greater in the 
lower income groups than in the higher”. These observations seem to 
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have influenced many Adjudicators. In an appeal in the dispute 
between the Artisan Press Ltd. and their workmen, the Labour 
Appellate Tribunal, Madras, remarked, “As observed by the Rau 
Court of Enquiry, simplicity and uniformity dictate a single rate for 
all. Taking into consideration the past practice obtaining in this con¬ 
cern as well as some in many of the small scale industries in West 
Bengal as well as some other States, we think that the tribunal has 
taken a correct view in maintaining the flat rate of dearness allow¬ 
ance”.* The Tribunal whose decision was reviewed by the Labour 
Appellate Tribunal had held that a flat rate of Rs. 30 per mensem for 
the workers of the Artisan Press Ltd.. Madras, irrespective of their 
wages was adequate and proper. The industrial Tribunal, West Bengal, 
which had the occasion to examine the issue relating to dearness 
allowance in an industrial dispute between 101 Jute Mills in West 
Bengal and their employees also favoured the continuance of the 
system of payment of dearness allowance at a flat rate.t 

Some of the Adjudicators have taken the view that persons 
getting a higher basic pay are entitled to a comparatively higher 
dearness allowance. Such a view has resulted in the evolution of 
a system of a graduated scale of dearness allowance according to 
income slabs. Under this system the amount of dearness allowance 
increases with each slab of salary increase but the rate of the allow¬ 
ance to the income goes on diminishing. This means that a lower rate 
of compensation is given to the higher categories of workers. This 
system became more popular after its adoption by the Central Pay 
Commission. It may, however, be stated that while adopting this 
system the Adjudicators, etc., have generally ignored the fact that 
the Commission had also related the allowance to changes in the cost 
of living index number. For instance the Engineering Tribunal of 
1948 as well as of 1950, set up in West Bengal, also ordered the adop¬ 
tion of this method of the payment of dearness allowance. 

There is another variant of this form. Under this scheme, dear¬ 
ness allowance is given as a percentage of basic wages which changes 
with each income slab. A minimum is also set for each slab below 
which the amount of dearness allowance paid to workers in that 
particular slab is not allowed to fall. This system which was recom¬ 
mended by All India Industrial Tribunal (Colliery Disputes) was 
prevalent in all the coal mines in India, till recently. The Labour 
Appellate Tribunal while bearing an appeal recently filed by em¬ 
ployers as well as employees against this award confirmed the exist¬ 
ing scheme. In addition it directed that the dearness allowance 
should be raised by a prescribed flat amount if the All India Average 
Consumer Price Index Numbers (General—Base: 1949=100) rose by 
10 points over 102. It also directed that similar adjustment should be 
made if there is a drop by 10 points but no reduction in the allowance 
should be made if the index falls below 102. 

II. Dearness Allowance linked to cost of living index numbers — 
An examination of the awards, etc., shows that the practice of linking 
dearness allowance to the cost of living index number in one way or 
another has been adopted in a large number of cases specially where 
such indices exist. The merit of this system is that the amount of 


♦Labour Law Journal. October, 1053, pp. 508-509. 
♦Calcutta Gazette Extraordinary, dated 6th October, 1056. 
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dearness allowance is automatically adjusted with the rise or fall in 
the index and it commands the faith of both employers and em¬ 
ployees. There are many variants of this form. The most commonly 
adopted method is the fixation of a flat rate of dearness allowance for 
all categories of workers and linked to the cost of living index num¬ 
ber. This method was originally recommended by the Bombay 
Industrial Court early in 1949 in connection with the demand of the 
cotton textile workers in Ahmedabad. Under this system which is 
prevalent in almost all the centres of the cotton textile industry, a 
certain rate of allowance is fixed for every point of rise in the index 
number above a certain level. This means that the workers in the 
lower wage groups received a higher proportion of their wages as 
dearness allowance than those in the higher wage groups. Usually no 
dearness allowance is paid below this level, the implication being that 
basic wage should be treated as adequate if the cost of living index 
remains at that level. In effect the limit is set by the figure of cost of 
living index in the base year to which the minimum basic wage has 
been tied down. This figure naturally depends on the particular series 
to which the dearness allowance may be linked. In a number of dis¬ 
putes relating to other industries the rates fixed for the cotton textile 
mills have also been adopted as a standard and the rate of dearness 
allowance has been fixed at a certain percentage thereof. For 
instance, in a number of engineering, chemical and other concerns in 
Bombay State, dearness allowance at 45 to 100 per cent of the textile 
rate has been awarded depending on the capacity of the units 
concerned. 

There are many other variants of the scheme of linking dearness 
allowance with the cost of living index. In some cases (e.g. in cotton 
and woollen textile mills in U.P.) a different rate per point has been 
prescribed for different slabs of the cost of living index number. In 
some cases this differential rate increases as the slab rises, for instance, 
in the Jute Mill in U.P. while in others it decreases e.g. in cotton 
and woollen mills in U.P. The rising rates have been recommended 
on the ground that as the living costs rise higher and higher, larger 
and larger amounts are needed to meet the higher costs. Those Adjudi¬ 
cators who have recommended decreasing rates have argued that 
greater relief may be granted for moderate rises in the index but if 
the index goes higher up the employees should also tighten up their 
belts. There is yet another variant in this scheme of rate per point, 
which provides for a graduated percentage increase in the standard 
rate per point for the rise in the cost of living index. For instance the 
Labour Appellate Tribunal in its 1955 award dealing with the revi¬ 
sion of dearness allowance of Bombay cotton textile workers recom¬ 
mended the following increase in the standard rate which was 1.9 
pies per point of rise above 105 in the Bombay cost of living index. 

[Percentage 

Bombay Cost of Living Index Number increase 

in the 
standard 
rate 

For Index between 325 to 335 5 % 

For Index between 335 to 350 7J% 

For Index above 350 .. 10% 
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Considerations governing the grant of dearness allowance —A 
study of the awards of the Adjudicators and Industrial Tribunals 
shows that preference shown to a particular system of dearness allow¬ 
ance has generally depended upon various factors such as the extent 
of neutralisation aimed at, the capacity of the industry or a concern 
to bear the financial burden, the practice obtaining in similar con¬ 
cerns in the locality, the past practice in the concern itself, the feasi¬ 
bility of linking the allowance to a cost of living index number, etc. 
These factors are dealt with in the following paragraphs. 

An important consideration, while fixing a rate of dearness allow¬ 
ance, especially on the basis of cost of living index numbers is the 
extent of neutralisation to be provided for. The Adjudicators and 
Tribunals have adopted various levels of neutralisation not only 
between one centre and another but also in the same centre from 
time to time. The degree of neutralisation has been based upon their 
estimate of the financial capacity of the industry or the unit con¬ 
cerned. The Ahmedabad Millowners’ Association and the Textile 
Labour Association entered into an agreement to raise the dearness 
allowance awarded by the Industrial Court in April 1940 by 45 per 
cent, with effect from July 1941, thus providing for 96.66 per cent 
neutralisation. This was reduced to 76.5 per cent in August 1945 but 
as a result of an award of Industrial Court, Bombay, in April 1948 the 
rate was again revised with effect from July 1947 so as to provide for 
a cent per cent compensation on the minimum wage of Rs. 28 p.m. 
In Bombay and Sholapur cotton textile mills, the neutralisation, 
however, is only 90 per cent and 67 per cent respectively. 

Although varying degrees of neutralisation have been provided 
for in the different awards, cent per cent neutralisation has been dis¬ 
couraged by all the Adjudicators since 1948. This tendency gathered 
further strength after the pronouncement of the decision by the 
Labour Appellate Tribunal in the dispute between the Buckingham 
and Carnatic Mills and their workmen in 1951. In that case the 
Appellate Tribunal observed as follows: “The Central Pay Commis¬ 
sion makes the recommendation of cent per cent neutralisation in 
respect of employees who before the last war were living on the 
marginal level. It, at the same time held that a sum of Rs. 55 per 
mensem (Rs. 30 as basic wages plus Rs. 25 as dearness allowance) 
should be the total emoluments of such classes' of employees for their 
minimum requirement. At the time of the report the living cost index 
was 260. On this figure Rs. 25 as dearness allowance would work out 
at the rate of 2 annas 6 pies per point rise of the index. Inspite of the 
first mentioned observation no-where dearness allowance has been 
given at such rates so as to neutralise completely the rise in the cost 
of living even in regard to the lowest grade employees. Dr. Radha 
Kamal Mukherjee speaks of employees who before the war were 
living below the poverty level. Having regard to the consideration 
paid by us in fixing the basic wages at Rs. 28 for the lowest grade 
workers it cannot be said that with that wage level they would have 
been living below poverty level before the last war and besides the 
generally accepted view is that complete neutralisation should not.be 
allowed by payment of dearness allowance. Two reasons have been 
given in support of that view, namely, (1) the industrial workers 
should also be called upon to make sacrifice like all other citizens 
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affected by the rise in prices due to abnormal conditions; and (2) com¬ 
plete neutralisation would tend to add fillip to the inflationary spiral. 
Great weight was placed on the last mentioned reason in the report 
of the United Provinces Labour Enquiry Committee, 1946—48, where 
it was pointed out that complete neutralisation would lead to a 
vicious circle, namely, a rise in the total emoluments of an industrial 
worker which would force a rise in prices which in turn would again 
force a rise in total emoluments of an industrial worker. We consider 
these principles to be sound and cannot countenance a claim to such 
dearness allowance as would neutralise either cent per cent or nearly 
cent per cent of the rise in the cost of living due to abnormal rise in 
the price of the commodities”.* 

Similar direction was also given by the Bombay Bench of this 
Tribunal in the case between Burmah Shell, Madras and their 
workers. It observed, “Mr. Guruswami has pleaded for 100 per cent 
neutralisation of rise in living index by payment of proportionate 
dearness allowance. But in no case, to our knowledge, has this been 
done so far and we think the award of the lower tribunal is suffi¬ 
ciently generous and must be confirmed”.! 

The Calcutta Bench of this Tribunal reaffirmed its views on the 
subject in its decision! in the dispute between the Nellimarla Jute 
Mills Co. Ltd., and the Chittivalasah Jute Mills, Ltd., and their work¬ 
men. The subsequent Tribunals have been guided by the above 
pronouncements of the Labour Appellate Tribunal. For instance in the 
dispute between Burmah Shell. Bombay and their workmen, the 
Industrial Tribunal, Bombay held that it was now not open to a Tri¬ 
bunal to grant cent per cent neutralisation of the rise in the cost of 
living, since the question had been settled by the decisions of the 
Labour Appellate Tribunal in the Burmah Shell case and the 
Buckingham and Carnatic Mills case.§ 

As already stated the main consideration that has generally 
influenced Adjudicators, Tribunals, etc., in awarding a particular rate 
of dearness allowance or in determining the extent of neutralisation 
has been the ability of the industry or unit concerned to bear the 
financial burden of the dearness allowance awarded. In an award 
which the Industrial Tribunal, Bombay gave in 1953, it observed, “The 
dearness allowance is just meant to meet the basic needs of the worker 
for food, clothing and shelter and we have to see to what extent the 
rise in the cost of living can be neutralised by allowing such dearness 
allowance as is permissible according to the paying capacity of the 
company”.|| Dealing with the appeal preferred against this decision, 
the Labour Appellate Tribunal, Bombay, upheld the views of the 
lower Tribunal. It observed, “The dearness allowance which is paid 
in other concerns is after all a reflection of (a) the capacity of these 
concerns to pay; and (b) the necessity for such payment having regard 
to the rise in the cost of living. The same two principal considerations 
must apply to the case of the company before us” .f But the capacity 
of the unit to pay has not always been the overriding factor. For 

•Labour Law Journal, September, 1951, p. 334. 
flbid, p. 382. ri 

{Labour Appeal Cases—August, 1953, pagej445. 

§Labour Law Journal—November, 1952, page 699. 

{(Labour Law Journal-—May, 1953, pagej015. 4M1 
TfLabour Appeal Oases—November, 1953—p.J681, 
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example hearing an appeal preferred by the management of the 
National Tile Works, Feroke, against the award of the Industrial Tri¬ 
bunal enhancing the rate of dearness allowance, the Madras Bench 
of the Labour Appellate Tribunal did not accept the argument of the 
appellant that the rate of dearness allowance should be revised 
because the company did not have the capacity to bear the additional 
burden. In this connection it observed as follows: “In this case, the 
minimum basic wage is too low and it comes to Rs. 16/4/- for 26 
working days and hence it has necessarily to be supplemented by 
dearness allowance with a view to make a near approach to the sub¬ 
sistence level. It is true that the financial position of the concern has 
to be taken into consideration when fixing the dearness allowance 
but not so that the dearness allowance falls below a certain level”.* 
Thus it will be noticed that in this case while fixing deames6 allow¬ 
ance the wage rates prevalent in the unit concerned were also taken 
into consideration. The remarks of the Labour Appellate Tribunal in 
this regard, in the dispute between Shri Digvijay Cement Co. Ltd.. 
Sikka and their workmen are also of interest. In this case the 
Tribunal observed as follows: “In some concerns a lower basic wage 
is paid for which a higher scale of dearness allowance i6 required. In 
other concerns where the basic wage is higher there has to be some 
adjustment. The Tribunal is bound to take into consideration the 
general level of wages of similar categories in the region for the pur¬ 
pose of ascertaining what the dearness allowance of a particular con¬ 
cern should be. The Tribunal below has however omitted to apply its 
mind to this aspect of the problem. It has considered the question of 
dearness allowance without reference to basic wages and has granted 
dearness allowance on a basis as if it was isolated from basic wages 
or total emoluments”, t Thus it will be seen that in this case another 
consideration also weighed with the Appellate Tribunal in determin¬ 
ing the actual rate of dearness allowance. The consideration was the 
general level of wages of similar categories of workers in that parti¬ 
cular region. It has been noticed that besides these considerations 
there have been other considerations as well, e.g., the prevailing 
practice in similar concerns and the past practice in the concerns 
covered by the award. To quote an example, in a number of concerns 
in the engineering industry in Bihar, Adjudicators have awarded 
dearness allowance on the same scale as the one obtaining in the Tata 
Iron and Steel Company, Jamshedpur. But this consideration has not 
been given undue importance. For example, while adjudicating upon 
a dispute between Surat Ashwani Kumar Bus Co. Ltd., Surat and 
their workmen, an industrial Tribunal in Bombay remarked: “It is 
true that several bus concerns in Surat are still paying the same scale 
of dearness allowance which prevails in this concern today. While a 
comparison of the scales of dearness allowance prevailing in other 
bus concerns in Surat are both useful and relevant, they cannot by 
any means be considered to be the sole criterion. If in every instance 
scales were to be awarded solely by a comparison with the scales pre¬ 
vailing in other units of the same industry, the result would be a 
freezing of wages and dearness allowance at existing levels. The 
Industrial Court fixed a minimum wage of Rs. 30 for the textile 
workers in Bombay, Rs. 28 at Ahmedabad and Rs. 26 at Sholapur, 
although all the textile mills were at the time paying a much lower 

♦Labour Law Journal—May, 1956, p. 581. 

tLabour Law Journal—Novomber, 1962, p* 616, 
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minimuin. Similarly, a scale of dearness allowance was fixed which 
was higher and the Court subsequently revised the scale of dearness 
allowance when most of the textile mills were practically paying a 
lower scale of dearness allowance. Thus comparisons with scales pre¬ 
vailing in other units are only useful up to a point and no more”.* 
Subject to the above principles a stable policy seems to have been 
adopted by the Tribunal and quick revisions of dearness allowance 
have not been favoured. In the appeal filed by the Kanpur Omnibus 
Service Employees’ Union against the Kanpur Omnihus Service Ltd., 
the Labour Appellate Tribunal (Allahabad Bench) held that the case 
regarding dearness allowance granted a year and a half ago could 
not be allowed to be reopened on the ground that there has been some 
rise in the cost of living. The Tribunal observed: “The cost of living 
is subject to occasional variations of a minor character and fluctuates 
at intervals and in our opinion the period of 18 months is not long 
enough to justify the question being reagitated”.f The appeal was 
consequently dismissed. The Madras Bench of the same Tribunal also 
did not favour the idea of changing long term agreements relating 
to dearness allowance. In an appeal in the case of Star Paper Mills 
Ltd., Saharanpur, this Tribunal remarked as follows: “In revising the 
scale, the ad hoc committee took every matter into consideration and 
made it dependent on the price index rising or falling. It remained 
in force for only one year and then the union came with a fresh 
demand. We do not think that it is either advisable or desirable tc 
change these long term arrangements at short intervals. Provision was 
made for varying the amount of dear food allowance as the price 
index rose higher or went lower. The prosperity of a concern in one 
particular year can be no basis for changing the dear food allowance 
scale as there is no guarantee that this prosperity would continue”.:} 
Differentials in Dearness Allowance for Men and Women —Men 
and Women workers have generally been granted the same dearness 
allowance, but there had been a few cases in which, Adjudicators had 
awarded different rates of dearness allowance for men and women. 
For instance, workers in 36 cotton mills in West Bengal were awarded 
dearness allowance at fths of that granted to men. The considerations 
which seemed to have weighed with the Tribunal were (i) the addi¬ 
tional burden borne by the employers on account of maternity bene¬ 
fits and other welfare activities exclusively for the female workers; 
(ii) comparatively smaller number of dependents which the female 
workers are supposed to support; and (iii) comparatively lower power 
of endurance of a female worker as against that of a male worker. 

During the course of the study the Bureau has come across very 
few cases where different rates of dearness allowance have been fixed 
for men and women. The general tendency seems to be to make no 
distinction between men and women in the matter of dearness allow¬ 
ance. While hearing the appeal in the dispute between Sri Vishud- 
dhanada Saraswathi Marwari Hospital and their workmen, the 
Labour Appellate Tribunal .(Calcutta) in fact deprecated the tendency 
of awarding dearness allowance at a lower rate to women on the 
ground that they had only one consumption unit to feed.§ 


•Companion Volume to Digest of Labour Law Cases by V.B. Kher, p. 190. 
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CHAPTER IV 

NIGHT SHIFT ALLOWANCE 

Night shift working is a necessity in certain industries involving 
continuous processes such as iron and steel, chemicals, sugar, cement, 
etc. In other industries it is not a necessity from the technical point 
of view and therefore opinions differ as to its desirability in normal 
times. Those who advocate it take their stand on the inadequacy of 
plant and other forms of fixed capital and the need for intensifying 
production in the interests of national economy. The Industrial Condi¬ 
tions Enquiry Committee recommended the introduction of third 
shift in the cotton textile industry in Bombay because “there is no 
other single measure which could exercise such a powerful and 
immediate effect on production”*. The Labour Investigation Com¬ 
mittee conceded that night shift “results in a reduction of over-head 
charges, speedy utilisation of raw materials and decrease of costs”t 
although they were quick to point out its dark side viz., its adverse 
effect on the health of the worker and the quality and quantity of 
his output. The workers’ organisations are generally against the 
working of night shifts on the grounds that (i) it impairs the health 
of the worker, (ii) it upsets his family and social life, (iii) it is 
unnatural and arduous in character and cause heavy strain, (iv) it 
has an adverse effect on employment in the long period as it is 
sporadically worked, (v) it prevents a worker from participating 
in trade union activities, and (vi) it interferes in his recreational 
facilities and educational advancement. In view of these hardships 
the workers’ representatives contend that if the workers are made 
to work in night shift they must be paid higher remuneration or 
extra allowances to compensate them for the deleterious effects of 
night work. This demand is supported by the following further 
factors: 

(a) less production by piece workers at night, 

(b) the necessity of incurring extra expenditure on tea or 
coffee to keep awake during unnatural hours or on food 
purchased from hotels because of difficulty of bringing it 
from home during odd hours, 

(c) greater incidence of sickness among night shift workers, 

and 

(d) extra expenses on transport. 

The claim for extra allowance for night shifts is opposed by 
the employers’ representatives on the ground that quantity and 
quality of production deteriorates in the night shift due to greater 
absenteeism, the difficulty of enforcing effective supervision and the 
natural fatigue that overtakes a worker in the early morning hours. 

In view of this opposition from the employers to voluntarily 
granting extra allowance for night work, the claim for extra allow¬ 
ance for night shift work has been agitated by the workers before 

•Interim Report on Gotton Textile Industry in Bombay City and Bombay Suburban Die* 
fcricte (1948) pp. 49-50. 

■fMain Report p. 156. 
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adjudicators and tribunals in a number of cases in recent years. The 
matter was considered by the Bombay Textile Labour Inquiry Com¬ 
mittee which recommended the reduction of hours for night shift 
and introduction of the system of change over of shifts by law in 
industries where night shifts were worked rather than payment of 
extra allowance for night work. In their opinion the changeover 
system gave to workers “periodic relief from the irksomeness of 
night work and it may be an effective measure to induce them to 
accept night shift”.* They recommended that the period of change¬ 
over should be fixed at one month. On the basis of this recommenda¬ 
tion several adjudicators have awarded that the shifts should change 
over at the end of every month. 

Practice in India in regard to Extra Remuneration for night work 
—The practice in regard to payment of extra allowance for night 
work has not been uniform in India. As stated in an earlier study of 
the Bureau on the subject, the general practice some years back in 
units and industries working the 3rd shift had been to give the night 
shift workers a free cup of tea only, though in certain industrial 
concerns the practice of extra payment was also to be found. The 
cases of Buckingham and Carnatic Mills, Madras and the Bangalore 
Cotton, Silk and Woollen Mills were quoted where workers were 
paid extra allowances for night work. In addition, many other con¬ 
cerns have lately been paying the extra allowance to night shift 
workers although the extent of such allowance has been varying 
from unit to unit. For instance, the Bombay Metal and Alloys Manu¬ 
facturing Co. Ltd., Bombay has been paying night shift allowance 
since about 1942 to workers engaged in the engineering department 
at the rate of 3 annas per rupee of basic wages and to workers 
engaged in the foundry and smelting departments at the rate of 5 
per cent of basic wages. The Swadeshi Oil Mills were paying annas 
two per day as extra allowance to night shift workers. The Tata Oil 
Mills Co. Ltd. pays night shift allowance ranging between 1 anna 
and 4 annas per night depending upon whether the worker is un¬ 
skilled, semi-skilled or skilled. Apart from getting extra allowances, 
the night shift workers in the above Company, as in many others, 
work for shorter periods than day workers but are paid the same 
wages etc. as the latter. The hours of work for night shift workers 
are 45 per week as against 47£ hours per week for day workers in 
the Tata Oil Mills Co. Ltd. 

Practice in Foreign Countries f—The practice of paying special 
allowances for night shift work is growing in a number of countries 
although such allowances are more usually provided for in collec¬ 
tive agreements than by legislation. This practice is of more recent 
growth as the Bombay Textile Labour Inquiry Committee had been 
able to find only two countries viz., South Africa and Australia 
where wage awards applicable to the textile industry provided for 
an extra allowance for night work. The more common practice in 
other countries till recently was to fix shorter hours of work for 
night shift workers as compared to day shift workers or to provide 

•Report of the Textile Labour Enquiry Committee Voi. 11 Final Report pp. 175-76. 

tMost of the information given in this Seotion has been furnished by the International Labour 
Office, Geneve. 
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for a change over of shifts. The prevalent forms of extra allowance 
for night work vary more according to the industry than according 
to the country. The usual forms are: (i) a percentage increase on the 
rate paid to other shift workers; (ii) a higher fixed hourly or weekly 
wage for the night work; (iii) a fixed additional sum per shift, per 
hour or per week; or (iv) an over-all bonus to the night shift team. 
The following examples taken from collective agreements in various 
countries would show the types of industries in which special night 
shift allowances in cash are paid and the variety of practices 
followed:— 

Australia — 

Textile Industry (clothing trades, textiles and felt hatting )— 
Workers on permanent night shift receive 20s. a week extra. 

Paper manufacture —Workers exclusively engaged on night shift 
are paid an increase of 25 per cent based on the prescribed weekly 
wage and those exclusively alternating between afternoon and night 
shift are paid an increase of 15 per cent. 

Furniture manufacture —The following special provisions apply 
to afternoon and night shifts which are outside the daily hours of 
the establishment (7 a.m. to 5 p.m.): 

(a) Shifts which do not continue for five successive shifts: 
time-and-one-half rates of pay apply. 

(b) Shifts which have been in operation for five consecutive 
shifts: 

10 per cent more than ordinary rates. 

(c) Employees who during a period of engagement work only 
on night shifts: 

Rate of pay is time-and-one-quarter. 

Vehicle building — 

(a) If less than five consecutive afternoon or night shifts are 
worked: 

Work performed is considered as overtime work and paid 
accordingly. 

(b) If five or more than five consecutive shifts are worked: 

Extra allowance for afternoon shifts is 5 per cent. 

Extra allowance for night shifts is 10 per cent. 

In case the shift commences at or after 11 p.m., the whole 
shift is paid for at the rate which applies to the major 
portion of the shift. 

France — 

Cement and clay products— An additional 10 per cent of the 
hourly basic rate is payable for night shift hours. 

Metal Trades— Where regular night shifts are worked, hours 
between 10 p.m. and 6 a.m. are paid for at 15 per cent increased rates 
over the minimum guaranteed wage. 

Petrol refining, Flour milling— An allowance in the form of a 
bonus is paid to the shift team as a whole (sometimes in addition 
to any shift work premium which may be payable to the workers 
individually); a common rate for the shift which includes midnight 
is one-and-a-half times the average minimum hourly wage. 
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United Kingdom — 

Engineering and the manufacture, maintenance and repair of 
machinery— Night shift workers working for not less than three 
consecutive nights are paid at the rate of one-and-one-fifth times the 
day shift rate. . 

Building materials —Hourly rated workers other than kiln 
workers, boiler firemen and other workers continuously and regu¬ 
larly employed as shift workers, are paid at the rate of time-and-a- 
quarter when employed on definite night shifts. 

Silk Spinning, throwing and weaving —Workers on basic weekly 
minimum time rates normally employed on night work receive a 
night allowance of 12.J per cent based on the appropriate minimum 
time rate. 

Flex Spinning and Weaving —Maintenance workers on night 
shift for not less than three consecutive nights are paid at the rate 
of time-and-one-fifth the ordinary rates. 

Canada — 

Non-ferrous metal mining —Premium for the night shift ranges 
from 5 to 8 cents an hour and for the afternoon shift from 3 to 4 
cents an hour. 

U.S.A .— 

Copper mining —8 cents an hour for the night shift in addition 
to the normal rates and 4 cents an hours for the second shift. 

Yugoslavia — 

The Law on Labour Relations (1957) authorised introduction of 
night work in warranted cases only. For every hour of night work 
(from 10 p.m. to 5 a.m.) a worker is paid up to 12.5 per cent extra. 

Decisions and Recommendations of Tribunals —Opinions of Ad¬ 
judicators and Tribunals on the need for extra payment for night 
work have differed widely. A number of them have rejected the 
demand while several others have actually awarded extra payment 
for the night work. The cases of industries where night shift work¬ 
ing is a technical necessity have been differentiated from those where 
such working is resorted to in the interests of production or with a 
view to reducing costs, etc. In the case of former category the process 
of production is continuous for the full 24 hours, in three shifts of 
eight hours each, and every worker in the normal way is required 
to do the night shift when his turn comes. It is argued that in such 
industries the night work is inherent in the nature of duties and a 
worker accepts a job with full knowledge that night work has to 
be done although in rotation. In such cases the claim for extra 
allowance for night work has been rejected by the Labour Appel¬ 
late Tribunal on the ground that “wage structure assumes that the 
workmen will be required to do night shifts in turn”.* It was 
assumed that no workman was engaged in night shift permanently 
because the cases of permanent night workers have been treated on 
a different footing from those of night workers who rotate. The 
Labour Appellate Tribunal has held that basic wages of night shift 
workers must necessarily be more than those of such workers as 
worked during day time only. Shri M. C. Shah, sole-member of the 


*1961 LJmT. VoL n, pp. 212.218. 
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Industrial Court, Bombay, stated in his award in the dispute between 
the B.E.S.T. Undertaking and its workmen: “The position here is 
that the workers remain permanently on night duty and, as at present, 
they are to continue to remain on night duty, and this factor sufficient¬ 
ly distinguishes the case of the present workers. The case of the 

permanent night workers should be treated on a -footing different 
from that of the night workers who rotate and change over to day 
shifts periodically, and in view of this special feature of their em¬ 
ployment they should receive additional remuneration, in the shape 
of a night shift allowance”* and accordingly awarded a night shift 
allowance of five per cent of basic wages earned by the night shift 
workers. Similarly, the Industrial Tribunal in the dispute between 
M/s. Bennett Coleman & Co. Ltd., Bombay, and its workmen re¬ 
marked: “Where the work has to be done permanently or almost 
permanently at night by certain workers it is right that they should 
be allowed an extra allowance”! and confirmed the existing rate of 
10 per cent of basic wages. Although the same Tribunal stated as 
a principle that “where night work has to be done by a system of 
rotation the workers concerned should not be allowed any extra 
allowance”,! it awarded an allowance of 10 per cent of basic wage 
to certain compositor^ in the News Department, lin spite of the 
existence of a rotational system of work, on the ground of prevalent 
practice of paying them for some years past. The Labour Appellate 
Tribunal has consistently in a number of cases! rejected the demand 
for extra allowance for night work in the case of workers who are 
not continuous night shift workers. In the case of the appeal in the 
dispute between the workmen and the management of the Deccan 
Sugar and Abkari Co., Ltd., Samalkot, the Labour Appellate Tribu¬ 
nal reversed the award of the Industrial Tribunal which had given 
25 per cent extra remuneration to night shift workers who were 
not continuous night shift workers. A number of Industrial Tribu¬ 
nals have also followed the same principle. There are, however, a 
few important awards of the Industrial Tribunals in which the de¬ 
mand for extra allowance for night shift has been accepted even where 
night work was done by rotation. Shri K. C. Sen constituting the 
Industrial Tribunal, Bombay, in the dispute between Tata Oil Mills 
Co. Ltd. and its workmen, after referring to. various decisions of 
Tribunals including those of the Labour Appellate Tribunal, remarked 
that "no distinction in principle should be made between companies 
in which a certain number of workers have to work continuously at 
night and companies where workers work at night by rotation. 
While night work is going on it is certainly felt as more irksome than 
work during the day and if night work is to be done for short periods 
it becomes more difficult for the worker to adjust himself frequently 
to the changed or changing conditions. In my opinion a night shift 
allowance in cases where the possibility of working at night has 
not been taken into consideration in framing the pay scales is justi¬ 
fiable, even where such work is required to be done on a system of 
rotation”!. Shri S. H. Naik, constituting the Industrial Tribunal, 
Bombay, in the dispute between the Standard Vacuum Oil Co., 

*L.L.J. April, I960 p. 362. ~ “ ~~ 

■fGazette of the Govt, of Bombay dated 2nd July, 1953—p. 1513. 
tCJ. LXJ. 1952 Vol. I, pp. 38 and 333. 
f CX UmT. 1952 VoL I—p. 294. 




51 


Bombay and its workmen endorsed* the concluding portion of the 
above observations of Shri Sen and awarded to the employees of the 
second shift night shift allowance ranging between 2 annas and 6 annas 
per day depending upon the basic wage of the worker. The Industrial 
Tribunal, West Bengal, in the dispute between the National Tobacco 
Co. of India, Ltd. and its workmen remarked about the night shift 
workers: “One has got to be alert at all time or the work is spoiled. 
Even Homer is said to have nodded rt times but these people cannot 
nod or be restless without the risk of spoiling their work that will 
reach on their shoulders. To keep vigilant for such length of time at 
night must normally react on their nerves”t and in these circumstances 
awarded that night shift workers would get 1J times the wages paid 
to day workers. 

Distinction has been made, in certain cases, between the workers 
of second shift and those of third shift. For instance, in the case of 
the awards relating to the New Standard Engineering Co. Ltd., the 
Industrial Tribunal awarded night shift allowance of 5 per cent of 
basic wages only for workers of the second shift (1 p.m. to 10 p.m.) 
and 5 per cent of basic wages plus dearness allowance for workers 
of the third shift (5 p.m. to 2 a.m.). Similarly in the case of the award 
relating to the Bombay Metal and Alloys Manufacturing Co. Ltd. 
the Tribunal awarded night shift allowance of 5 per cent of basic 
wages with a minimum of 2 annas per night for workers of Foundry 
and Smelting Departments working in the third shift only and not 
for those working in the second shift. 

The rates of night shift allowances and the forms in which 
these have been awarded have not been uniform. The minimum 
awarded is 1 anna for an unskilled worker in the Tata Oil Mills Co. 
Ltd. and the maximum is 6 annas per night in the Standard Vacuum 
Oil Co. although more common rate awarded is two annas per night. 
In the form of percentage, the minimum awarded is 5 per cent of 
basic wages while the maximum awarded is 25 per cent. More often 
the shift allowance has been calculated on the basic wage rather than 
on basic wage and dearness allowance combined. 


♦G.f. Bombay Govt. Gazette dated 24th September 1953. 
{Gazette of the Govt, of West Bengal dated 1st January, 1952. 
{Bombay Govt. Gazette dated 12th July, 1951. 




CHAPTER V 

LEAVE AND HOLIDAYS WITH PAY 

Legislation relating to annual holidays with pay was rare before 
the first World War and wherever it existed it concerned only special 
categories of workers. At the beginning of the twentieth century 
the privilege of annual paid holidays was enjoyed mainly by certain 
public officials, civil servants, administrative personnel in commer¬ 
cial and industrial undertakings and a few other categories of em¬ 
ployees. After the first World War there was rapid progress in legis¬ 
lation relating to this subject. By 1936, 14 countries had passed laws 
providing for the grant of annual holidays with pay to persons 
employed in industry and commerce. 

In 1936. the International Labour Organisation adopted a Con¬ 
vention called the Holidays with Pay Convention prescribing an 
international standard for granting holidays with pay to persons em¬ 
ployed in industrial and commercial establishments. The main pre¬ 
visions of the Conventions are: (1) every person covered by the 
Convention shall be entitled to an annual holiday with pay of at 
least 6 working days after a year’s continuous service; (2) persons, 
including apprentices, under 16 years of age shall be entitled to an 
annual holiday with pay of at least 12 working days after a year’s 
continuous service; (.3) the duration of the annual holiday shall 
increase with the length of service under conditions to be prescribed by 
national laws or regulations; (4) every person taking a holiday 
shall receive in respect of the full period of the holiday either (a) 
his usual remuneration, calculated in a manner which shall be 
prescribed by national laws or regulations, including the cash value 
equivalent of his remuneration in kind, if any, or (b) the remunera¬ 
tion determined by collective agreement; and (5) a person dismissed 
for a reason imputable to the employer before he has taken a holi¬ 
day due to him shall be paid remuneration in respect of every day of 
holiday due to him. In order to ensure the effective enforcement of the 
provisions of the Convention, provision has been made for the main¬ 
tenance of leave records by the employers. It is also provided that 
a more favourable leave privilege enjoyed by employees by virtue 
of any law, award, agreement or custom shall not be prejudiced by 
the Convention. The Holidays with Pay Recommendation which was 
adopted in the same year contains provisions regarding the manner 
of calculating the continuity of service, the remuneration of the 
employees, etc. 

Law and Practice in Other Countries —The adoption of the Con¬ 
vention by the I.L.O. gave a fresh impetus to the movement. By early 
1952, the number of countries which had adopted legislation on the 
subject had increased to 54. Forty-nine of these were members of 
the I.L.O. The principle of the right to paid holidays has been in¬ 
corporated in the Constitutions of more than a dozen countries and 
in the Universal Declaration of Human Rights adopted by the 
General Assembly of the United Nations. 
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Details regarding legislative provisions on the subject are avail¬ 
able in respect of 37 foreign countries. Appendix III shows the 
classes of workers covered, the length of holiday prescribed as also 
the qualifying conditions attached to the grant of holidays in these 
countries. In 15 countries the law applies to all employees (e.g.. 
Australia, Bulgaria, Costa Rica, Cuba, Finland, Federal and Democ¬ 
ratic Republics of Germany, Greece, Guatemala, Hungary, New 
Zealand, Paraguay, U.S.S.R. and Yugoslavia). In a few countries 
the law applies only to factory or industrial workers, e.g., Columbia, 
El Salvador, Iran, Pakistan and Poland or to industrial and commer¬ 
cial employees and persons employed in liberal professions, e.g., Japan 
and U.S.A. In some, domestic servants, agricultural workers or 
persons employed in seasonal factories have been excluded from the 
scope. The usual qualifying service prescribed in the various laws 
is one year’s continuous service. The length of annual holidays varies 
from 6 days to one month. In a majority of the countries, however, 
holidays ranging from 10 to 14 days are allowed. In some countries 
better leave facilities have been provided for young persons, persons 
employed in dangerous trades or whose work is of a strenuous 
nature. Only 8 countries have linked' the number of holidays to the 
length of service, thereby providing for the grant of more holidays 
to older employees. 

While some of the laws specifically prescribe the period of the 
year in which the workers may be given leave, others lay down 
that the time of leave will be decided by the employer in consulta¬ 
tion with the workers. The number of instalments in which leave 
may be taken within a year has usually been fixed at two. In some 
of the countries the proportion of leave which must be taken in one 
instalment has been fixed. Accumulation of leave over a period of 
two years is allowed in a few countries. 

Usually the manner in which pay for the leave period may be 
calculated is laid down in the Acts. Some of the Acts, however, only 
provide that the employees shall be entitled to get full pay during 
the leave period. In almost all the countries provision has been made 
entitling discharged workers to wages for the period of leave due 
to them at the time of discharge. 

' A few countries have made provision for the grant of sick leave, 
casual leave and festival leave with pay besides annual holidays. 
Provision for sick leave usually exists in those countries which do 
not have health insurance schemes. In countries having social secu¬ 
rity system, sick leave is covered by the health insurance schemes. 
In these countries the sickness benefit period varies from 25 weeks 
to 2 years. 

In a number of countries, e.g., the U.S.A., United Kingdom and 
Netherlands collective agreements form the main instrument for re¬ 
gulating the grant of annual holidays with pay. The U.S.A., U.K. 
and the U.S.S.R. being the three leading industrial countries, some 
details regarding the position in these countries would be of special 
interest and are therefore given below: — 

United States of America *—The practice of granting paid holi¬ 
days to production workers in the U.S.A. has grown rapidly. Prior 
to World War H, paid holidays for wage earners in manufacturing, 

‘MotttMy Labour Revtaw’, February, 1064, pp. 128-133. 




64 


construction and mining industries were found in a few agreements. 
Under the wage control programme in effect during the War, the 
War Labour Board Policy permitted approval of voluntary applica¬ 
tions for pay for as many as 6 holidays not worked. Especially in 
view of the fact that wage-rate adjustments were tightly controlled, 
many unions and employers negotiated holiday pay clauses. The 
practice continued to spread during postwar years. Since the cessa¬ 
tion of hostilities the usual practice in the U.S.A. is to leave matters 
pertaining to holidays to collective bargaining. The major agreements 
concluded in mass-production industries, such as, meat packing, 
automobiles, rubber and textiles in 1946 and 1947 contained provi¬ 
sions relating to paid holidays for the first time. Subsequently such 
provisions became a common feature in the agreements concluded 
by the parties in other industries. A Bureau of Labour Statistics 
study of union agreements in effect during 1950 revealed that 73 per 
cent contained paid holiday provisions. 

By early 1952, most major American industries had adopted, or 
had through collective bargaining agreed to, the practice of paying 
wage earners for some holidays. In 1952, the demand for paid holi¬ 
days became an issue in the prolonged steel stoppage. Prior to that 
time, production workers in the basic steel industry did not receive 
pay for holidays not worked and those who worked on holidays were 
paid at the rate of time and one-half. The recommendation of the 
Wage Stabilization Board for 6 paid holidays was eventually incor¬ 
porated in the settlement between the United Steel Workers of 
America and 6 major steel companies. 

Notwithstanding the prevalence of provisions for paid holidays in 
union agreements, issues relating to paid holidays continue to arise 
frequently in collective bargaining. Commonly included among these 
issues are the number of paid holidays, eligibility requirements for re¬ 
ceiving holiday pay, and the practice to be followed when a holiday 
falls on a Saturday or on another non-working day. 

Analysis of 1,709 agreements which were current as on July, 1952 
or later and which covered about 6 million workers, showed that 1,516 
agreements or 89 per cent included provision for paid holidays. These 
1,516 agreements with paid holidays covered about 5 million workers, 
or 83 per cent of the total number of workers covered by the study. 
This group included 266 agreements which also provided for observ¬ 
ance of 1 or more unpaid holidays. 

Paid holidays were more common in manufacturing than in non¬ 
manufacturing industries. In 6 of the 20 manufacturing industry groups 
(viz., tobacco, petroleum and coal products, rubber, leather, electrical 
machinery, and miscellaneous manufacturing), all of the agreements 
analysed contained provisions for paid holidays. Such provisions were 
least common in the lumber and wool products industry (66 per cent 
of the agreements); in all but 2 of the remaining manufacturing in¬ 
dustries, at least 90 per cent of the agreements provided for paid- 
holidays. In non-manufacturing, on the other hand, in only 3 ot the 
10 industry groups (communications, retail trade, gas and electric 
utilities) did 90 per cent or more of the agreements contain paid holi¬ 
day provisions. Less than one-fourth of the agreements in construc¬ 
tion, and slightly oyer one-third of those covering hotels and res¬ 
taurants provided for paid holidays. No reference to holidays, 



whether paid or unpaid, was made in 2 per cent of the agreements 
analysed. 

Union agreements generally name the days to be observed as 
paid holidays. Forty-eight per cent of the agreements studied or 53 
per cent of the agreements containing holiday provisions provided 
for the grant of six holidays in a year with pay. More than 6 paid 
holidays were provided in a third of the agreements with paid 
holiday provisions. The following statement shows the type of plan 
and length of vacation period provided under collective agreements 
during 1952-53. 


Kind of plan and length of vacation 

Agreements having 
vacation provisions 

Num er 

Per c i.t 

Total agreements with vacation provision .. 

1,516 

1000 

Loss than 6 paid holidays 


80 

0 paid holidays 


480 

7 paid holidays 


170 

8 paid holidays 


70 

9 or more paid holidays .. 


r»-o 

Otliera 


4 0 


Of the agreements with paid holidays, 53 per cent provided for 
a total of double time for work on such days, that is, pay for the 
holiday in addition to straight time pay for all hours worked. Twenty 
per cent of the agreements containing vacation provision provided for 
time and one-half for holiday hours actually worked, in addition to 
straight time for the holiday, resulting in an “effective rate” of double 
time and one-half. A total allowance of triple time for holiday work 
was found in 10 per cent of the agreements with paid holidays. About 
7 per cent of the agreements contained no reference to rates of pay 
for work on a paid holiday. 

The agreements prescribed various types of eligibility require¬ 
ments to limit the number of employees receiving pay for unworked 
holidays. Such limitations—in the form of service or attendance re¬ 
quirements or both—were designed in part, to limit receipt of holiday 
pay to so-called “regular” or “permanent” employees and, in part, to 
discharge excessive absenteeism during holiday weeks which might 
adversely affect production operations. Somewhat over 300 of those 
agreements which provided paid holidays were selected at random to 
determine whether they imposed eligibility requirements limiting 
holiday pay. Various types of qualifying provisions were found in 
about 2 out of every 3 agreements. Of the agreements with qualifying 
provisions, 1 in 2 set an attendance requirement; 1 in 3, a combined 
attendance and length-of-service requirement; 1 in 8, a length-of- 
service requirement only. 

A number of the agreements specified a length-of-service require¬ 
ment as a condition of eligibility for holiday pay. One month was the 
most common service requirement, followed closely by prior period 
of service of more than 1 month to 3 months. Fewer than 10 per 
cent of the agreements with service requirements specified qualifying 
period tn excess of 6 months. 
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Many agreements recognised that conditions beyond the work¬ 
er’s control might make it impossible for him to fulfil the work or 
attendance requirements for holiday pay. For example, employees 
might not work the day before the holiday because of illness, an 
authorised leave of absence, or lay-off. Unless absences of this type 
were excused, holiday pay would be forefeited. In the random group 
of agreements analysed, about 3 out of every 4 with such requirements 
listed the specific types of absences which would be excused and pro¬ 
vided for holiday pay under such conditions. Absence because of 
personal illness or accident or any absence “approved”, “excused” or 
for “good cause” was most frequently recognised as constituting 
exceptions to the specified work requirements. Employees on lay¬ 
off when a holiday occurred nevertheless received holiday pay in a 
significant proportion of the agreements with work requirements. 
The same purpose was achieved in a number of agreements which 
prohibited lay-offs (or rescheduling of working hours) for the purpose 
of avoiding holiday pay. In virtually every case, employees who were 
scheduled to work on a holiday and who did not report for duty, or 
who accepted an assignment and failed to appear, were disqualified 
for holiay pay. 

Within the past few years a new concept of holiday pay has been 
advanced.; namely, that employees should receive pay for stated 
holidays even when observance of such holidays involves no loss of 
earnings because they occur on days when employees would not other¬ 
wise work. This is recognised by agreements which, in effect, 
guarantee employees pay for a designated number of holidays as an 
earned or vested right; or which specify that eligible employees shall 
receive holiday pay even if the holiday falls on a non-scheduled 
work-day, as for example, Saturday; or that employees on vacation 
during a period which includes a holiday shall receive holiday pay, 
or an extra pay or vacation with pay, etc. 

Of the special group of slightly more than 300 agreements 
examined, but 85 per cent made allowance for holidays falling 
during an employee’s vacation. Somewhat under half provided an 
additional day’s pay for the vacation holiday without extending the 
vacation period. The next most common practice (about one-third) 
w r as to extend the vacation period for an additional day (with pay). 
Other provisions allowed employees a day off at some later date, the 
time to be mutually agreed upon; or permitted employees, at their 
option, a choice of holiday pay or an additional day of vacation. Of 
this group of. 300-odd agreements examined, about 1 out of 8 speci¬ 
fically referred to Saturday holidays, and most of these specified pay 
for the Saturday holiday. Others designated another day off or allowed 
an option of 1 "day’s pay or another day off. 

Great Britain —In Britain*, there are mainly two types of arrange¬ 
ments fixing the period of paid holiday for the wage-earner. One is 
through the normal process of collective bargaining where unions and' 
employers come to a voluntary agreement about holidays with pay. 
The other is through orders, having statutory force, made by Wages 
Councils in those industries where collective bargaining has not so 
far been possible due to lack of organisation. 


‘(Source—British Information Series Bulletin No. BF634). 
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The factors influencing the trend towards wider enjoyment of 
holidays with pay have been mainly two. One w£s the official Com¬ 
mittee of Inquiry which unanimously recommended in 1938 that every 
effort should be made through voluntary arrangemnts for wage- 
earners to enjoy, as soon as possible, a week’s holiday with pay and 
that statutory wage fixing machinery should be empowered to deal 
with this question. The other has been the post-war full employment 
which has helped the extension of voluntary collective agreements 
between employers’ organisations and the unions. As a result of these 
arrangements, 3 workers in everv 4 expect to have two weeks of paid 
holidays in a year plus public holidays. Most of the others have at 
least a week in addition to the public holidays. 

In order to qualify for the paid annual holidays, most workers 
are expected to put in a year’s continuous service with the same 
employer. In some industries, viz., building engineering and cotton, 
holiday pay accrues from week to week under a system of accumu¬ 
lated credits and the worker takes them with him while moving to a 
fresh employer. A worker who does not qualify for the full paid 
holiday becomes entitled to a shorter period of holiday. No such 
qualifications in general apply to payments for public holidays. But 
deliberate absenteeism on the day preceding or succeeding the holiday 
in some industries, such as, engineering may bar a worker from draw¬ 
ing wages for the public holiday. 

Usually agreements define the pay which the worker will be en¬ 
titled to during the period of holidays. Some stipulate that those paid 
on time rates shall have their ordinary rates and add that piece¬ 
workers in the same plant shall also draw an appropriate time-rate. 
Another method of fixing the holiday pay of piece-worker is to take 
an average of his weekly earnings over a certain period, as is the case 
in iron and steel, printing and chemicals. 

Some important agreements set up holiday funds into which em¬ 
ployees pay weekly credits. Under such a system the holiday pay of 
the worker is related to his record of attendances and at times to his 
earning capacity. In building and civil engineering, for example, the 
credits are put into a central fund for the combined industries and 
workers are given a weekly record of what has been paid on their 
behalf. When holiday time comes the employer for whom they happen 
to be working pays them appropriately and recovers the amount from 
the Central Fund. 

One feature of the holidays-with-pay arrangemen .S iS th at they 
usually specify the broad period in which the holiday may be taken, 
but leaves it to the employer to fix the exact weeks and to decide 
whether to close his workplace or stagger the holidays of his em¬ 
ployees. Some agreements also provide for consultation between 
workers and employers about holiday dates. However, despite all 
these arrangements British holiday making is heaviest diming the 
months of July and August—the first week being the most popular 
ones. Then 1 holiday-maker in 3 is away from home at the same 
time. Holiday travel in June and September has also been growing. 

In 19*20, only 20 lakh wage-earners could expect to be paid for 
their holidays in Britain. By 1938, though the total had risen to 
nearly 80 lakhs, 6 wage-earners in 10 had to do without their 
pay packets if they wanted holiday from work. Now the situation 
I«B988&olX£--6 



, —j that th* worker who has to miss a week’s wages to 
takeTweek’fholSay is much more the exception. Some14 lakh wage- 
earners are now covered by arrangements for paid holidays. In addi¬ 
tion, large numbers of clerical and salaried workers are entitled to a 
period of leave with pay. 

Soviet Union *—In contrast to the system in the two western 
democracies mentioned above, id the U.S.S.R. work-time, holidays 
and vacations are fixed by law. They are not subject to collective bar¬ 
gaining or voluntary action by employers. 

Workers in the Soviet Union are, as a rule, entitled by law to a 
minimum annual continuous vacation with pay of 2 weeks (12 work¬ 
days). If the worker and management agree, the vacation period can 
be divided. During 1956, workers of 16 and 17 years of age became 
entitled to an annual paid vacation of at least 1 calendar month. 
The Labour Code of 1922 guaranteed a paid vacation of 1 month, but 
its enforcement had evidently lapsed, as in 1955, it was reported that 
only workers under 16 were entitled to 1 month of vacation. Work¬ 
ers in arduous and hazardous jobs get extra days of vacation with 
pay which is usually 6 or 12 days. A few categories get even 24 or 36 
days. Workers with 3 year contracts to work in the Far North get 3 
weeks’ vacation each year in addition to other leave. All production 
workers get 3 days’ extra annual vacation, or 3 days’ pay, after 2 years 
of continuous employment in certain industries such as mining, 
metallurgy, textiles, construction materials, and transportation. 

For the purpose of maintaining continued production, manage¬ 
ment issues by January 1 a list showing the order in which workers 
may take their vacations during the year. This list is approved by the 
factory or enterprise Appraisement and Disputes Commission which 
consists of an equal number of representatives of management and 
workers. Normally, 8 to 9 per cent of the workers are on vacation 
each month. However, in case of an unexpected production stoppage 
(because of fire, flood or other cause), the Appraisement and Disputes 
Commission may require the workers affected to take their annual 
vacations. Grievances of workers relating to holidays are heard by 
the Commission in the first instance. If it fails to settle the grievance 
the matter is taken to a public court. 

In order to qualify for a vacation, the Soviet worker must have 
11 months’ continuous service in an enterprise, with a legitimate ex¬ 
cuse for every absence. In computing the worker’s service, continuity 
of work is not considered to be interrupted if he is transferred by ad¬ 
ministrative order to another enterprise. Sick leave for causes con¬ 
nected with the job is excused only if it is paid sick-leave and 
until recently, under laws designed to discourage labour turnover, 
new workers with less than 6 months’ service were not entitled to 
disability benefits. For this reason, a considerable number of new 
workers appear to have failed to meet the requirement of 11 months’ 
continuous service. This situation /was corrected in the workers’ 
favour by the U.S.S.R. Council of Ministers decree, effective from 
February 1, 1957, which abolished the 6 months’ continuous service 
requirement for disability compensation. 

The Soviet worker may postpone his vacation for various reasons, 
such as, sickness, compulsory State duties, and management’s request. 


*Stntrce —‘Monthly labour Review’, September, 1957, pp. 1,060—73, 
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If he is not under 18, he may even take a longer vacation the follow¬ 
ing year or get paid for his unused vacation. Vacations may not be 
accumulated for more than 2 years, except by workers in the Far 
North. 

Only a limited number of soviet workers received passes annual¬ 
ly to summer resorts and sanatoria. In 1949, for example, only 3.5 
million out of a total of over 35 million wage and salary earners 
(or about 1 of every 10) were reported as receiving passes. Data from 
a 1957 official publication indicate a decline in the proportion of quali¬ 
fied persons receiving passes—in the period 1950—56, the number of 
wage and salary earners increased from 39.8 million to 50 million, or 
25.6 per cent, while the number of beds in sanatoria and rest houses 
(for adults staying more than 1 day) increased from 3,83,000 to 
4,48,000 or 17 per cent only. About 20 per cent of the passes to 
sanatoria and 10 per cent of the passes to summer resorts were free. 
The remaining passes appear to be granted at reduced rates (about 
30 per cent of actual costs). All passes to summer resorts and sanatoria 
are still distributed on a preferential basis. The Soviet Trade Union 
monthly, Sovietskie Profsoyuzy, May, 1956, stated that “Passes must 
be given first of all to production leaders and innovators, key workers, 
working war invalids, and engineering technical workers in produc¬ 
tion.” 

During the past 2-3 years, the Soviet press has begun to give 
attention to the subject of leave available to wage earners and salaried 
workers for annual or semester examinations in connection with cor¬ 
respondence and evening school courses. This leave is separate from 
vacation leave, and the requirement of 11 months’ continuous service 
does not apply to workers qualified to take such examinations. 
Managements appear to have resisted giving workers leave for school 
examinations, especially when several such workers were employed in 
the same production section. However, arrangements have reportedly 
been made to stagger the examination and to hold them at times most 
convenient to the employing enterprise or establishment. 

Workers who have made satisfactory progress in the evening 
grade and high schools are entitled to leave with pay to prepare for 
final examinations for graduation: 15 workdays for grade school 
(grade 7) and 20 workdays for high school (grade 10). Workers at¬ 
tending the lower grades may use part of their vacation to prepare 
for final examinations. Evening students at technical high schools are 
granted more liberal leave for examinations: 10 calendar days of 
leave with pay in the first 2 years and, in the last year, 1 month of 
leave (20 calendar days with pay, and the regular Government 
stipend for students for the remainder) in addition to 2 months’ leave 
for his diploma project (20 calendar days with pay, and the regular 
Government student stipend for the remainder). 

Concerning evening schools on the university level, workers are 
entitled to 10 calendar days of leave without pay to take entrance 
examinations. Workers making satisfactory progress in evening uni¬ 
versity extension courses are entitled each year to 20 calendar days’ 
leave with pay to finish course requirements and prepare for examina¬ 
tions, and in their last year, for completing their dissertations, to four 
months’ leave (1 month with pay, and a Government stipend for 3 
months). However, students of the humanities and those who do not 
have to prepare a dissertation for graduation are entitled to only 1 
I»/B88SDofLB—0(«.) 



month of leave without pay (but with a Government stipend) to pre¬ 
pare for final examinations. 

Workers satisfactorily pursuing adult general education corres¬ 
pondence courses are entitled to 20 calendar days of leave without 
pay to prepare for diploma examinations. Workers desiring to take 
correspondence courses leading to university and secondary technical 
school diplomas are entitled to 10 calendar days without pay to take 
entrance examinations. Then, those who have Satisfactorily per¬ 
formed the course assignments are entitled each year to 30 calendar 
days of leave with pay to prepare for and take examinations; this 
leave may be divided between the semesters. In the last year of study, 
the worker preparing a university diploma project dissertation is 
entitled to 4 months of leave without pay, but with the usual govern¬ 
ment stipend. Where no dissertation is required, but final university 
examinations must be passed, the worker is entitled to 1 month of 
leave with pay. For a diploma project in the last year of corres¬ 
pondence study in the secondary technical school, the worker is 
entitled, in addition to the regular 30 days’ leave for examinations, 
to 2 months’ leave (the first 20 days with pay, the rest with a Govern¬ 
ment stipend). 

Soviet wage earner or salaried workers may take sick leave only 
with a doctor’s permission, in the form of a sickness certificate. This 
provision was especially important before April 25, 1950, when un¬ 
justified absence from work was a crime. Sickness benefits were, 
until recently, paid only to workers incapacitated while they were at 
work or while travelling, with expenses paid or drawing a salary to a 
new job. By decree of early 1957, the six months’ service requirement 
for sickness benefits was abolished, as noted earlier. Now a worker is 
entitled to benefits from the first day of incapacity until he returns 
to work or is declared as an invalid (there are special pensions for 
invalids). In case of sickness occurring during the period of paid 
vacation, the concerned worker is paid sickness benefit if he is hospi¬ 
talised and his vacation can be prolonged for the number of days of 
sickness (or he can take these days off later). Sickness benefits for 
workers who are trade union members range from 50 to 90 per cent 
of earnings depending upon the length of employment in the same 
enterprise. Those who are not members of trade unions (about 6 per 
cent of the total) are entitled to only one-half of the regular sick¬ 
ness benefits. Since 1st February, 1957, workers temporarily disabled 
by a work injury or by occupational disease are entitled to benefits 
equal to 100 per cent of wages for the period of disability, regardless 
of length of service or whether they are trade union members. 

The period of maternity leave was increased on April 1, 1956, 
from 77 to 112 calendar days (56 pre-natal and 56 post-natal; in the 
case of multiple births, 56 or 70 days post-natal). Since 1st January, 
1957, the requirement of continuous employment for 3 months in a 
given State enterprise or establishment was abolished in order to 
qualify women for maternity leave. While on maternity leave, women 
are entitled to free medical care and regular payments from the 
State Social insurance funds. These payments range from 66.7 to 100 
per cent of the worker’s average earnings, depending on length of 
service, type of work, efficiency records* and various other consider 
rations. In addition, women have the right to leave without pay for 
a period up to 3 months, following post-natal leave. 
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Law and Practice in India —The practice of granting leave to 
workers in India is comparatively recent in origin. The available in¬ 
formation shows that at the time the Royal Commission on Labour 
in India conducted its survey the practice of granting leave with pay 
to workers was prevalent only in some undertakings, e.g., Railways ana 
in Government factories. The Labour Investigation Committee which 
was appointed by the Government of India in 1944 reported that 
most of the industrial workers in India got no holidays with pay and 
that the employers generally followed the principle “no work no 
pay”*. Shops and Commercial employees were the first to receive 
statutory protection in the matter. In 1945, the Factories Act, 1934 was 
amended to provide for annual paid holidays of 10 days for adult 
workers and 14 days for children employed in perennial factories. 
The right to holidays was subject to the completion of 12 months’ con¬ 
tinuous service. Workers were entitled to accumulate holidays over a 
period of 2 years. The provisions of the Act were revised and some¬ 
what enlarged at the time of the general codification of the Factories 
Act, in 1948. In view of certain difficulties experienced in the practi¬ 
cal application of the provisions of the Act relating to holidays with 
pay, the Act was amended in May, 1954. The Act as it stands now 
applied to all workers employed in factories except those employed 
in any Railway running shed. Under the Act, every worker who has 
worked in a factory for a period of at least 240 days during a calendar 
year is allowed during the subsequent calendar year, leave with 
wages for a number of days calculated at the rate of: (i) if an adult, 
one day for every 20 days of work performed by him during the 
previous calendar year; (ii) if a child, 1 day for every 15 days of 
work peformed by him during the previous calendar year. Leave 
admissible to workers under the above provision is to be exclusive 
of all holidays whether occurring during or at either end of the 
period of leave. Any days of lay-off, by agreement or contract or as 
permissible under the standing orders, maternity leave up to a 
maximum of 12 weeks and leave earned in the year prior to that in 
which the leave is enjoyed are to be deemed to be days on which 
the worker has worked in a factory for the purpose of computation 
of the period of 240 days or more. However, workers are not entitled 
to earn leave for such days. A worker whose service commences on 
any day after 1st January is also entitled to leave at the above rate 
if he works for two-thirds of the total number of days in the remaind¬ 
er of the calendar year. Persons discharged or dismissed from service 
during the course of the year are entitled to leave with wages at the 
rate mentioned above irrespective of the number of days worked by 
them. . 

For purposes of ensuring continuity of work the employer of any 
factory is authorised to draw up a scheme to regulate the leave. The 
scheme is to be drawn up in agreement with the Works Committee or 
similar committee in the factory or in its absence in agreement with 
the representatives of workers. Such schemes when framed are to 
be lodged with the Chief Inspector of Factories. The period of opera¬ 
tion of any scheme has been fixed at 12 months. The parties concerned, 
however, are authorised to renew it with or without modification for 
a further period or 12 months at a time. 


•Main Report—p. 379. 




Workers employed in public utility services are required to 
apply for leave 30 days before the date from which they wish to avail 
of the leave. In the case of others the period of notice fixed is 15 
days. No period of notice has, however, been fixed in case a worker 
requires leave on account of sickness. An application of an employee 
who gives proper notice cannot be refused unless it goes agaist any 
scheme which may be in force in his factory for purposes of regulating 
leave. Leave cannot be availed of more than thrice during any year. 
Leave not enjoyed by a worker—during any calendar year can be 
added to the leave to be allowed to him in the succeeding calendar 
year but the maximum number of days of leave which may be carried 
forward to a succeeding year has been fixed at 80 in the case of adult 
workers and 40 in the case of children. No limit, however, has been 
fixed for workers who had applied for leave but who were not granted 
leave in accordance with any scheme for regulating leave in force in 
their factory. 

During the period of his leave a worker has to be paid at a rate 
equal to the daily average of his full time earnings for the days on 
which he worked during the month preceding his leave. Earnings in¬ 
clude dearness allowance and the cash equivalent of advantages ac¬ 
cruing through the concessional sale of foodgrains, etc.,* but exclude 
overtime pay and bonus. Wages for the leave period are to be paid 
before the leave begins provided the period of leave is not less than 
4 days in the case of adults and 5 days in the case of children. If 
the employment of a worker, who had worked for two-thirds of the 
total number of days in the remaining period of the year, is termi¬ 
nated before he enjoys the leave due to him. he is to be paid for the 
period of leave due to him. Where the employment is terminated 
by the employer, the worker concerned is to be paid the amount due 
within two days of termination of service. In the case of workers 
who quit their employment the amount due to them is to be paid 
on or before the next pay day. 

The State Governments have been authorised to exempt any 
factory partially or completely from the provisions of the Act re¬ 
lating to leave if they are satisfied that benefits enjoyed by workers 
under leave rules in force in that factory are not less favourable than 
those provided under the Act. 

Some of the other labour laws also contain provisions on the 
subject under study. These are, in brief discussed below: — 

Under the Plantations Labour Act, 1951, every person employed 
in tea, coffee, rubber and cinchona, plantations is entitled to paid 
holidays at the following rates: (a) if an adult, one day for every 
20 days of work, and if a child or an adolescentf, one day for every 
15 days of work. Workers are entitled to accumulate leave up to a 
maximum of 30 days. During the period of leave they are to be paid 
at a rate equal to the daily average of their full-time wages exclud¬ 
ing bonus and overtime earnings but including dearness allowance 


♦The Act lays down that the cash equivalent of advantages accruing-through concessional 
sale to the worker Bhall he computed as often as may be prescribed under rules framed by the 
State Government on the basis of the maximum quantity of foodgrains and other articles ad¬ 
missible to a standard family, i.e., the worker, his or her spouse and two children below the age 
of fourteen (requiring in all three adult consumption units). 

f Persons below 15 years are treated as children and persons between the ages of 15 and 18 ore 
treated as adolescents under the Act. 
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and money value of food concessions, if any. The Act lays down that 
its provisions relating to leave with wages shall not operate to the 
prejudice of any rights to which a worker may be entitled under 
any other law or under the terms of any award, agreement or con¬ 
tract of service. When any award, agreement or contract of service 
provides for a longer leave with wages than provided for under the 
Act, the worker shall be entitled to such longer leave. 

Till the enactment of the Mines Act, 1952 there was no legisla¬ 
tive'provision for the grant of leave with wages to workers employed 
in mines. The Indian Mines Act, 1923, which was replaced by the 
Act of 1952 provided only for a weekly day of rest. The Mines Act, 
1952, besides providing for a weekly day of rest, lays down that every 
person employed in a mine shall be entitled to leave with full wages 
or pay at the following rate after completing 12 months’ continuous 
service—(i) if he is a monthly paid employee—14 days; (ii) if he is a 
weekly paid employee, or a loader, or employed on piece-rate basis 
below ground—7 days. The Act permits accumulation of leave only in 
case of monthly-paid employees. Such persons are authorised to ac¬ 
cumulate leave up to 28 days. 

In order to qualify for such leave, loaders or persons employed 
in any capacity below ground on piece-rate basis are required to put 
in at least 190 days’ attendance in a mine during a period of 12 months. 
For other persons the qualifying period of attendance is 265 days 
during a period of 12 months. When on leave, loaders or persons em¬ 
ployed below ground on a piece-rate basis are to be paid at a rate 
equal to the daily average of their earnings during the month of 
December preceding the leave. If the worker concerned did not 
work in December, he is to be paid on the basis of average earnings 
of all persons similarly employed in that month. In the case of other 
persons, the Act provides that they shall be paid during the leave 
period at the rate of their normal wages in the week preceding the 
leave. While calculating wages for the leave period the cash equiva¬ 
lent of advantages accruing to workers through the free issue of 
foodgrains and any compensation drawn in cash are to be taken into 
account. Wages for the leave period are to be paid in advance if the 
period of leave allowed is 10 days or more in the case of monthly 
paid employees and 5 days or more in the case of others. If any 
person entitled to leave is discharged before he has taken or has been 
allowed to take leave due to him he is to be paid in respect of leave 
due to him. Such payment is to be made before the expiry of the 
second working day after the day on which his employment is termi¬ 
nated. 

The Central Government have been authorised to exempt any 
mine from the provisions of the Act relating to leave if they are 
satisfied that benefits enjoyed by workers under leave rules in force, 
in that mine are not less favourable than those provided in the Act. 
The Mines Act lays down that the provisions relating to leave shall 
not operate to the prejudice of any rights to which a worker may be 
entitled under any other law or under the terms of any award, 
agreement or contract of service. 

Some of the State Governments have passed Acts for regulating 
the conditions of employment of persons employed in shops and 
commercial establishments. These Acts also make provision for the 
grant of leave with pay. A summary of the relevant provisions is 
given in the following statement. 



Table No. II 

Provisions relating to leave and holidays in different State Acts 
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X On fall pay* 

f After working for not less than 270 days during a year. 

|| Although the Act does not state clearly whether these holidays should be with or without pay, it is learnt that it is becoming more 
or less a convention with employers to grant these holidays with pay. 

% With pay which includes dearness allowance ando adt value accruing through other beneGts. 
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Besides the above State Acts, there is also a Central Act called 
the Weekly Holidays Act, 1942, which provides for the grant of weekly 
holidays with pay to persons employed in shops, restaurants and 
theatres. Provision has also been made in this Act empowering the 
State Governments to fix an additional half day on which persons 
employed in restaurants or theatres may be granted holidays. The 
Act is permissive in character and applies to those States only which 
notify its applications. Till the end of 1956, the Act had been applied 
in Bihar*, Orissa, Rajasthan, Telangana region of Andhra Pradesh, 
Bhopal in Madhya Pradesh and certain areas of West Bengal where 
there were no separate State Acts providing for leave with pay. 

Mention may also be made here of the Industrial Employment 
(St anding Orders) Act which was passed by the Central Government 
in 1946. This Act requires employers in industrial establishments to 
define the conditions of employment of the employees and lays down 
that every employer coming within its purview shall frame Standing 
Orders conforming, as far as possible, with the model Standing Orders 
framed by the State or Central Government, as the case may be. The 
matters which are to be covered by the Standing Orders are specified 
in a schedule appended to the Act. Leave is one of such matters. The 
model Standing Orders framed by the Central Government and by 
the State Governments lay down the procedure for applying for 
leave and for the grant of leave and holidays. The model Standing 
Orders framed by the Central Government provide that holidays 
with pay will be allowed to workers as provided for in the Factories 
Act and other holidays in accordance with law, contract, custom and 
usage. They also provide for the grant of casual leave to workers and 
prescribe that a worker “may be granted casual leave of absence 
with or without pay not exceeding 10 days in the aggregate in a 
calendar year. Such leave shall not be for more than 3 days at a time 
except in case of sickness”. Most of the model Standing Orders 
framed by the State Governments are more or less on the lines of the 
Model Standing Orders framed by the Central Government. 

Some General Principles discussed by Adjudicators, 
Industrial Tribunals, etc. 

The question of leave with pay comes next only to wages and 
dearness allowance in most of the disputes submitted to labour judi¬ 
ciaries. Naturally, therefore, industrial awards have played an im¬ 
portant role in enlarging the privileges of the employees covered by 
the Acts and in conferring the right to leave with wages on employees 
not covered by any Act. An analysis of industrial awards done by 
the Labour Bureau in 1950 showed the widespread tendency among 
Adjudicators to take a sympathetic attitude towards employees in 
the matter of leave with wages. In order to have an idea of recent 
trends the awards given up to 1956 were studied. This study shows 
that the adjudicators are still maintaining the same attitude. 

The claim of workers to leave in addition to what was prescribed 
under law was often resisted by the employers. It was contended by 
them that privilege leave, etc., should be confined to what the law 
had prescribed and that the matter should be left to the legislature 


*64 towns and markets. 
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and a Tribunal should not and cannot interfere with it. This stand of 
the employers was accepted by only a few Adjudicators. Most of 
them took the view that the law only prescribed the minimum and 
did not place any restriction on the power of the Adjudicators to 
extend the privileges of the workers. To quote an example, the 
Industrial Tribunal appointed in the case* of Glaxo Laboratories 
(India) Ltd., Bombay, Vs. Workmen employed by it, held: “The Com¬ 
pany has in the first instance contended that privilege leave has been 
provided by a Statute and that this Tribunal has no jurisdiction to 
increase the same. What is provided for by Statute is only the mini¬ 
mum and it is open to Tribunals, if disputes arise in respect of leave, 
to grant anything in excess thereof. The objection of the Company 
in this respect is over ruled”. 

The nature of leave usually demanded by the workers has been 
of four types, viz., privilege leave, sick leave, casual leave and festival 
holidays. In considering these demands the Adjudicators have 
generally taken the following factors into consideration: (1) existing 
statutory provisions, (2) practice in similar undertakings in the same 
area or in the State, and (3) the economic condition of the concern. 
Statutory provisions have been usually considered in connection with 
the demand for privilege leave in factory establishments and com¬ 
mercial undertakings. Till the Factories Act was revised in 1948, the 
tendency among the Adjudicators was to award 15 days’ privilege 
leave cumulative over a period of two years. In most cases, the Ad¬ 
judicators have taken into consideration leave provisions in similar 
undertakings in the locality or in the State. It is not unusual to find 
in different awards the influence of the principles laid down by the 
major Industrial Tribunals. Since liberalisation of leave provisions 
involves the question of leave reserve and financial burden on under¬ 
takings the Adjudicators have taken this factor also into considera¬ 
tion while giving their awards. In the case of small units or units in 
unstable financial position, the Adjudicators have generally recom¬ 
mended lesser number of holidays. In some cases, however, they 
refused to place workers in a disadvantageous position simply because 
the undertaking could not afford to maintain a leave reservef. 

The statement given in Appendix IV shows different types of 
leave recommended by the Adjudicators in different industries and 
States. Some of the salient features of the statement are'discussed 
below: — 

Privilege leave —There is considerable variation in the amount of 
privilege leave recommended by Adjudicators in different industries 
and in the same industry in the different States. Most of the Adjudi¬ 
cators follow the provisions of the Factories Act while dealing with 
the question of privilege leave. Some Adjudicators continue to make 
a distinction between daily rated or monthly rated, permanent or 
temporary and clerical workers in matters of leave. Better leave privi¬ 
leges have been conferred upon monthly rated and permanent em¬ 
ployees as also clerical staff in such cases. In a few cases leave has 
been linked to the length of service and based on the nature of work 


+Bomb*y Government Gazette, I-L, August 28, 1052, p. 2818. 

tl048 Industrial Court Reporter, p. 7S1, Bombay Gas Co., Ltd., Bombay, Vs. Workmen 
employed by it—Before Mr. P. S. Bakhle, Industrial Tribunal. . . . 
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in which the employees are engaged. The qualifying conditions have 
not been laid down in most of the awards. The general impression, 
however, seems to be that workers are entitled to enjoy leave after 
12 months' continuous service. Till 1950, the length of ‘privilege 
leave’ recommended by Adjudicators varied from 10 to 30 days. The 
range of leave period recommended by Tribunals, etc., since 1950 
continues more or less to be the same. The preference, however, now 
seems to be to award 11 to 15 days’ privilege leave. Some of the units 
in the General and Electrical Engineering, Plantations, Tobacco, 
Cement, Transport, Paper, Printing Presses, Cotton Textiles, Banks, 
Municipalities, Chemicals and Oils and Ghee industries of Bombay, 
General Engineering, Transport, Jute, Banks and Municipalities of 
West Bengal; General Engineering, Tobacco, Oil and Ghee industries 
of Madras; Electrical Engineering, Sugar, Tobacco, Printing Presses, 
Jute and Chemicals and Oil industries of Uttar Pradesh; Sugar and 
Cement industries of Bihar; Sugar, Transport, Cotton Textile and 
Chemicals and Oils industries of former Travancore-Cochin; and 
Cotton Textile industry of Ajmer, were required to grant higher 
number of days as privilege leave. On the other hand, lesser number 
of days were awarded in a few units in the General Engineering, 
Tobacco, Paper, Cotton Textile. Jute and Chemicals and Oil indus¬ 
tries of West Bengal; Printing Presses and Chemicals and Oil indus¬ 
tries of Bombay; Printing Presses of Assam and Cotton Textile 
industry of Madras. Most of the awards, however, prescribed 15 days 
as the period of privilege leave. The present analysis shows that there 
has been little change in the position. In cases of dismissal and dis¬ 
charge, workers have generally been entitled to either leave due to 
them or wages in lieu thereof. Accumulation of leave over a period 
of two to three years has usually been recommended. 

Besides, the Adjudicators have generally laid down that privi¬ 
lege leave must depend on the 'exigencies of employment. Some of the 
Adjudicators have been averse to the system of closing down the 
factory once a year for giving leave to all employees at the same time. 
They held that this system defeated the purpose for which leave was 
recommended and limited the right of the worker to choose the 
period of his leave. They also opposed the system on the ground that 
it deprived the workers who had not earned the leave of their legiti¬ 
mate wages. The system of giving wages in lieu of leave due has also 
not found favour with the Adjudicators. They felt that leave is 
primarily meant for recreation and recouperation and is not a thing 
to be bartered away. Another general feature that emerges from the 
study is that although leave cannot be demanded as of right, except 
for justifiable reasons, the employer is under an equitable obligation 
to grant an employee leave up to the maximum limit at his credit for 
bona fide reasons. 

Sick leave —The majority of the Adjudicators have recommend¬ 
ed sick leave for the employees and brought out distinction between 
the purposes for granting privilege leave and sick leave. They have 
held that privilege leave is intended to recoup the lost vitality while 
sick leave is intended to cover absence on account of illness. 

As in the case of privilege leave, the period of sick leave recom¬ 
mended by Adjudicators also varies considerably. The present study 
shows that the period ranges from 7 to 30 days. From the present 
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study it would appear that the practice of recommending this type of 
leave is more popular among Adjudicators in Bombay and in West 
Bengal. The industries in which such leave has more commonly been 
awarded in these States are General Engineering, Cotton Textiles, 
Oil and Ghee and Miscellaneous. The period of sick leave, recommend¬ 
ed more often ranges from 5 to 10 days in a year. In some of the 
awards a distinction has been made between monthly and daily rated 
workers or clerks and manual workers while awarding leave. A few 
Adjudicators have linked the leave period with the length of service. 
Accumulation of leave has been awarded in some cases and the period 
recommended varies from 2 to 6 years. However, the general practice 
seems to be to allow accumulation over a period of 3 years. The usual 
condition attached in most of the awards is that application for sick 
leave must be supported by a certificate of either the company’s 
doctor or a registered medical practitioner. In a few awards, how¬ 
ever, it is provided that the employee need not produce such a certifi¬ 
cate if the leave asked for is for a day or two. Analysis of awards 
by the Bureau in 1950 showed that most of the Adjudicators in Bom¬ 
bay had laid down that sick leave might be granted to employees 
only after they had exhausted the. privilege leave due to them. 
Recent analysis shows that the Adjudicators do not favour such a 
condition on the ground that the two types of leave are meant for 
two different purposes and that it is not fair that a worker should be 
asked to exhaust his privilege leave before utilising sick leave. A 
small number of awards have fixed 6 or 12 months as the maximum 
period of sick leave which may be enjoyed during the entire period 
of service. 

Casual leave —Most of the Adjudicators have taken the view that 
in addition to privilege and sick leave there should be some provision 
for absence for unforeseen circumstances or emergent work. They 
have, therefore, recommended the grant of casual leave varying from 

4 to 20 days. Compared to other States, Adjudicators in Bombay and 
West Bengal have been more liberal in this matter specially in dis¬ 
putes in General Engineering establishments, Printing Presses, Cotton 
Textile mills, Chemical factories, Oil Mills, etc. The number of days 
recommended as casual leave in a year in these industries varies from 

5 to 10. * 

As in the case of privilege and sick leave, some of the Adjudica¬ 
tors have discriminated between clerks and manual workers or bet¬ 
ween monthly and daily rated employees and have awarded more 
leave to clerks and monthly rated employees. It has generally been 
laid down that casual leave cannot be claimed as a matter of 
right but will be granted by the management for emergent or unfore¬ 
seen work subject to the exigencies of the company’s business. Some 
of the Adjudicators have directed that such leave cannot be taken for 
more than 3 to 5 days at a time and that unavailed of leave in a year 
must lapse. 

Festival Holidays —The practice of granting festival holidays is 
becoming more and more popular among Adjudicators in all the 
States. Analysis of awards in 1950 showed that only a few Adjudica¬ 
tors had conceded the demand of the workers for festival holidays. 
From the recent $tudy, however, it surmises that the position has 
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improved considerably. The number of festival holidays recommend 
ed varied from 2 to 25 but the largest number of awards have fixed 
the number of. holidays from 5 to 10. The States in which a good 
dumber of units were required to grant paid festival holidays are 
Bombay and West Bengal. In these States awards containing festival 
holiday provisions generally relate to General. Engineering, Munici¬ 
palities and Miscellaneous industries. Festival holiday provisions are 
also common in awards relating to units of the Miscellaneous industry 
group in Punjab. On the other hand, such provisions are usually 
absent in awards relating to General Engineering and Tobacco indus¬ 
tries of Bihar, Plantations of Assam, Tobacco industry of Bombay and 
Uttar Pradesh, Transport industry of Punjab and former Travancore- 
Cochin, Jute industry of Madras, Printing Presses, Banks, Oil and 
Ghee and Tannery industries of West Bengal and Tanneries of 
Mysore. In a few cases, the number has not been specified in the 
award but it has been laid down that workers shall be entitled to 
Gazetted or Bank Holidays. 



CHAPTER VI 

PROFIT SHARING AND PROFIT BONUS 

Profit-sharing is a method of industrial remuneration under 
which an employer gives his employees a share in the net profits of 
the enterprise in addition to their wages. The International Congress 
on Profit-sharing held at Paris in 1889 defined profit-sharing as an 
‘agreement, freely entered into, by which the employees receive a 
share, fixed in advance, of the profits.’* The Report on Profit-sharing 
and Labour Co-partnership in the United Kingdom (1929) defined 
Profit-sharing as a scheme whereby the workers receive “in partial 
remuneration of their labour, and in addition to their wages, a share, 
fixed before hand, in the profits realised by the undertaking to which 
the profit-sharing scheme relates.” According to the Encyclopaedia 
Britannica, profit-sharing is “the term applied to an arrangement 
under which an employer, in accordance with an agreement freely 
entered into, hands over to his workpeople as supplementary remune¬ 
ration a share, fixed in advance, of the profits of the concern in which 
they are engaged.”f Thus, the essential features of profit-sharing 
are: (a) the arrangement is voluntary and based on an agreement 
between the employers and the employees, (b) the amount to be 
distributed among the participants depends on the profits earned by 
the enterprise, and (c) the proportion of the profits to be distributed 
among the employees is determined in advance. According to the 
I.L.O., one of the fundamental elements of a genuine profit-sharing 
plan is that the benefit should extend to at least one-third of the em¬ 
ployees. 

Law and Practice in Other CouNTRiEst 
(a) Statutory Profit-Sharing —In most countries profit-sharing is 
a voluntary arrangement between the employers and the employees 
but in some countries, such as China, Bolivia, Chile, Venezuela, 
Columbia, Peru, Mexico, New Zealand and Brazil, legislative provi¬ 
sion has been made whereby employers are compelled to share their 
profits with the workers. Most of these enactments only confer a 
legal right upon the workers to share profits but do not lay down any 
specific guiding principle. The Chinese Factories Act, as amended in 
1932, lays down that “at the end of each financial year, if the factory 
accounts show a surplus after deduction of dividends and appropria¬ 
tions for the reserve funds, either a bonus or the share of the actual 
profit shall be given to those workers who have committed no 
offence”. § The General Labour Act, 1939, of Bolivia provides hat 
owners of undertakings which show a profit shall grant to their 
salaried and wage earning employees a bonus of not less than one 
month’s salary for salaried employees and fortnight’s wages for wage 
earning employees in accordance with the scheme laid down in the 
General Labour Regulations. || The Labour Code of Venezuela, as 

•Encyclopaedia of the Social Sciences, Vol. VI, p. 487. 

fUth Edition Vol. 18, p. 558. 

JThis section is based largely on information supplied by the International Labour Office. 

§Legislntive Series (I.L.O.), 1932. 

IJLagislative Series (I.L.O.), 1939. 
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amended in 1945, lays down that every undertaking shall distribute 
among all its employees at the end of each financial year at least ten 
per cent, of the net profits made in the course of that year. The 
profits are to be distributed in proportion to the salary or wages earn¬ 
ed by each employee during the year. The individual share of each 
employee is not to exceed two months’ salary or wages. The emplo¬ 
yers are required to pay 75 per cent, of the share to the employee in 
cash and to deposit the remainder in the name of the employee in the 
workers’ bank or any other approved bank. The Code also lays down 
the manner of determining the net profit. The net profit according to 
the Code is gross profits minus general expenses, minus interest on 
the invested capital at the rate of 6 per cent., minus 10 per cent, of 
the remainder for the reserve funds.* According to a Decree issued 
on 19th July, 1948, all permanent employees are entitled to a share in 
the profits of their establishments on a graduated scale depending 
upon the amount of the profit. The Decree applies to commercial and 
industrial establishments, agricultural and forestry undertakings and 
stock-breeding undertakings with over a certain specified capital and 
employing more than a certain number of permanent employees. The 
workers’ share of profits varies depending upon the profits of the 
establishment. The minimum share is 5 per cent, of the amount by 
which the profits exceed 12 per cent, but do not exceed 15 per cent., 
and the maximum share prescribed is 20 per cent, of the amount by 
which profits exceed 35 per cent. The amount to be distributed to 
each worker is determined in accordance with the point system based 
on the following factors: — 

(a) Wage or salary paid; 

(b) family responsibilities; 

(c) seniority; 

(d) regularity of attendance; and 

(e) efficiency and honesty. 

'The share of any individual worker is not to exceed half the wages 
or salary due to him for the financial year. Only half of the worker’s 
share is to be paid in cash and the other half is to be deposited in his 
name in the approved bank. The qualifying condition prescribed for 
a share in the profit is that the employee’s contract of employment 
must have covered the whole financial period concerned. Workers 
who leave employment, or are dismissed, are also entitled to receive 
a share proportionate to their period of employment provided that 
they had been employed for at least six months, or that they were 
not dismissed for serious misconduct or other just causef. 

Article 45 of Peru’s Constitution provides for profit-sharing by 
the workers. This Article was given effect to by an Order-in-Council 
issued on 3rd December, 1948. The order applies to enterprises with 
a given amount of registered capital. The total amount to be distri¬ 
buted among the employees is fixed at 30 per cent, of the annual net 
profits, after deduction for various items, including 10 per cent, by 
way of interest on capital, has been made from the gross profits. The 

* Legislative Series (I.L.O.) Ootober-December, 1946, 
f Industry and Labour (I.L.O.) dated 15th February 1949 f pp. 134*35. 
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share available for distribution is to be allotted to each worker 
according to the regulations framed under the decree and having 
regard to the amount of the remuneration, length of service, regu¬ 
larity of attendance and efficiency. Twenty per cent, of the worker’s 
share is to be given to him in cash and the balance in the form of 
non-transferable shares in a Labour Fund. The Fund is to use the 
capital which it thus acquires for the promotion of measures benefi¬ 
cial to its members, e.g., construction of houses, provident fund and 
facility for change of occupation. 

An Act passed in Ecuader in December 1948 lays down that all 
employees shall share in 7 per cent, of the net profits of the under¬ 
takings where they are employed. Of this, 5 per cent, shall be distri¬ 
buted individually and directly to all the employees in proportion to 
the total amount of remuneration received by each of them during the 
year in question, and 2 per cent, shall be deposited by the undertak¬ 
ing in the Insurance Fund on behalf of the employees concerned, in 
a savings account for social work for the benefit of the employees, 
such as the acquisition of Workingmen’s housing, extension of social 
medical services, and pawn shops.* 

Under sections 146—153 of the Labour Code enacted in Chile in 
1931, all industrial and commercial undertakings which earn a net 
profit are required to set aside a sum amounting to not less than 
20 per cent, of such profit to pay their salaried employees! an 
annual bonus. The assessment made by the General Directorate of 
Inland Revenue for income tax purposes is to be taken as the net 
profits of the undertaking, subject to a deduction of 8 per cent, for 
interest on the capital invested by the employer in the undertaking 
and 2 per cent, on the invested capital for business contingencies. One- 
half of the share set aside for distribution as bonus is to be distribut¬ 
ed among the .salaried employees in proportion to their annual 
salaries, and the other half in proportion to the number of years of 
service.J Sections 402—406 of the Code require all mining and trans¬ 
port undertakings and other industrial and commercial undertakings 
employing more than twenty-five wage-earning employees to set 
apart not less than 10 per cent, of their net profits each year for 
distribution among the wage-earning employees. § The share so set 
aside may in no case exceed 6 per cent, of the total wages paid during 
the year to the wage-earning employees belonging to the works union 
of the undertaking concerned. Half this share of the profits is to be 
paid to the union for use for purpose specified by the law, and the 
other half distributed among those wage earners employed in the 
undertaking who are members of the union and have worked for at 
least 70 per cent, of the total working days during the preceding year; 
the payment is in proportion to their wages and the number of days 
worked by them.|| 

♦Legislative Series (I.L.O.) 1948. 

f A salaried employee is defined as “any person in whose work the intellectual effort predomi¬ 
nates over the physical effort required/' 

{In no oo8e, however, unless agreement is made to the contrary, is the bonus granted to any 
employee to exceed 35 per cent, of his annual salary. 

§ A Wage earning employee is defined as “any person who works for another in a trade or 
handicraft or venders specified manual services”, 

IIIX.O. Profit Sharing: A Review by P.S. Narastahan (1951), pp. 1819. 

M/SSSDofLB—7 
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Recently a new type of profit-sharing scheme has taken shape in 
certain East European countries under which the share of profit is 
not given directly to workers but is credited to works councils for 
promoting the welfare of workers as a whole. For instance, in 
Czechoslovakia, according to a Presidential Decree and Government 
Order issued in 1945 every private enterprise is required to contribute 
10 per cent, of its profits annually to the Workers’ Council in its 
establishment, the actual contribution being made “accord¬ 
ing to the economic result of the works and according to the 
social needs of the employees”. In public enterprises the contribution 
rate has been fixed at 1$ per cent, of the annual total wages and 
salaries bill. The fund is to be utilised by the Works Council for 
permanent welfare and benefit programmes. By virtue of an amend¬ 
ing Act, passed in July 1948, the contributions are now payable to 
the United Workers’ Fund and not to Works Councils. 

In April 1949, the Government of Hungary introduced a system 
of profit-sharing in State Undertakings to reward workers who help 
to cut costs of production in compliance with the plans drawn up by 
such undertakings. Under this system the sum-total of profits to be 
paid to the Treasury by all undertakings in any one economic cate¬ 
gory, for instance, industry, commerce or transport is first determin¬ 
ed. A sum x-epresenting 2 per cent, of the total amount of the profits 
to be paid by a given category of undertakings is divided by the total 
number of workers employed in all the undertakings belonging to 
that category in the preceding year. The quotient so obtained is 
regarded as the average amount to be paid to each worker, and every 
undertaking concerned is paid a share corresponding to this average 
multiplied by the number of workers it employs. When an undertak¬ 
ing pays a profit in excess of the amount anticipated, its share is 
increased by 5 per cent, for every fraction of 1 per cent, of the excess. 
The share paid to the undertaking is utilised by its manager, in con¬ 
sultation with the works committee. Forty per cent, of the share must 
be set aside for individual rewards, and 60 per cent, used for purposes 
of general interest to all the workers in the undertaking. A similar 
scheme of profit-sharing is also reported to be in force in Bulgaria, 
where 5 per cent, of the net profits of State undertakings are deposit¬ 
ed in a fund for the grant of bonuses to workers and the amelioration 
of their living conditions.* 

(b) Voluntary Profit-sharing Schemes —The statutory schemes 
described above lack the very essential characteristic of genuine 
profit-sharing i.e., they are imposed and are not the results of volun¬ 
tary agreements. In most of the countries which have a good record 
of labour-management co-operation, profit-sharing schemes have 
been introduced either unilaterally by employers or by voluntary 
agreements between workers and managements. Such voluntary 
schemes have a long history. A scheme is known to have been started 
in France as far back as 1820 and in Great Britain the earliest record 
relates to 1829. In the U.S.A. the earliest plan dates back to 1869. “The 
objectives which have led managements to institute profit-sharing 
schemes have been diverse and. have not always been explicitly stated. 
The more important among the declared objectives of employers have 

__'.-.--_-------.-. I -.1 ■ . .. 

•I.L.O.—Profit-Sharing: A Bedew by P48. Namimhen, (1961), pp. 25-88. 
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been (1) the prevention of strikes and improvement of the morale of 
the workers; (2) the provision of an effective incentive to greater 
efficiency and increased output; (3) the achievement of a measure of 
flexibility in the total pay-roll enabling an automatic adjustment of 
the total remuneration of labour to business fluctuations; (4) the 
reduction of labour turnover and stabilisation of the labour force; 

(5) the promotion of thrift and a sense of security among the workers; 

(6) greater publicity for the firm; and (7) the preservation of capital¬ 
ism by giving the worker a stake in its continued existence.”* 

In the countries where profit-sharing has developed voluntarily, 
the schemes have taken the following forms:— 

(1) Cash payments are made at the end of specified periods. 

(2) Participation is deferred by placing the profits which are 
to be divided iln a savings account, provident fund or 
annuity fund. 

(3) Payment is made in shares of stocks. 

The following paragraphs describe the position in Great Britain 
and the U.S.A., where schemes are most developed: 

Great Britain f—According to a survey conducted by the Ministry 
of Labour and National Service in 1955 there were 421 profit-sharing 
schemes in the U.K. at the end of 1954 which were being operated 
on a pre-arranged basis in 408 undertakings. The aggregate number 
of persons employed in these undertakings was 611,713 and the num¬ 
ber of participants was 389,4324 Of these schemes, 21 applied only to 
“Staff” or to a particular section of employees numbering in all 8,568. 
The remaining applied to employees in general. In addition to these 
421 schemes, there were 130 arrangements in which profit-sharing 
appeared to be practised, although there was no scheme providing 
for sharing profits on a pre-determined basis. Under these arrange¬ 
ments, out of a total of 163,331 employed in the undertakings having 
such arrangements, 132,672 were participating. 

Of the 421 schemes, 310 were in operation in business or indus¬ 
trial undertakings and the remaining in co-operative societies. An 
analysis of the schemes in business other than co-operative societies 
shows that they could be divided into two broad categories, viz., (1) 
Primarily Profit Bonus Schemes, and (2) Primarily Capital Holding 
Schemes. Within these two broad categories there were a number of 
variations, the details of which are given in the table on the next 
page. 

The majority of the schemes which are primarily or wholly 
schemes for allocating profit bonus to employees are based on an 
annual allotment of bonus out of profit for distribution to employees 
over and above their regular remuneration, the amount being deter¬ 
mined directly or indirectly by the level of profits. In the more usual 
type of pre-arranged bonus scheme, the total amount to be allocated 
to employees is a fixed percentage of profits or of the profits remain¬ 
ing after meeting certain specified pri or claims. In other cases a mo re 

*LL.(X—Profit-Sharing: A Review by P.8. Narasimhan; 1951, p. 7. 

f Ministry of Labour Gazette (U.K.), May, 1956. 

{Thirteen undertakings each had two separate schemes in operation and hence the 
nomber of participants may be slightly less, 

M/Q389D0IL5—7(a) 
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Table 


Type of Scheme 

Number 

of 

Schemes 

Number 

oi 

Persons 

Employed 

Number 

of 

Partici¬ 

pants 

Schemes primarily profit bonus— 




Bonus paid in cash or credited to a savings account .. < 

223 

290,133 

212,651 

Bonus retained in a provident, superannuation, or other 
similar fund. 

7 

6,792 

4,794 

Bonus paid partly in cash and partly retained in a pro¬ 
vident, superannuation, or other similar fund. 

12 

8,264 

7,028 

Bonus retained and invested in shares of the undertaking 

3 

121,778 

92,170 

Bonus partly retained and invested in shareB of the under¬ 
taking and partly paid in cash or retained in a provident 
etc., fund. 

9 

2,247 

1,818 

Bonus paid in other ways; combinations of above systems 

5 

3,627 

2,603 

Total, profit bonus schemes 

259 

432,366* 

321,064 

Schemes primarily capital holding— 




“Share issue” schemes, i.e., schemes consisting in the 
issue to employees of share capital either free, or on 
specially favourable terms. 

37 

84,969 

17,428 

“Deposit”* schemes, i.e., schemes under which interest, 
varying with the profits, is allowed on deposits made by 
employees. 

14 

54,129 

6,300 

Total, capital holdings schemes 

51 

139,098 

23,728 

Total, all schemes .. .. .. .. .. j 

310 

564,446* 

344,792 


♦The numbers of persons employed by firms having two schemes of different types in opera¬ 
tion appear twice in this column but have been counted only once in the total lines. 

detailed formula may vary the ratio of bonus to profits without de^ 
parting from the essential principle of the amount of bonus depending 
upon the level of profits. A smaller number of schemes relate the 
amount of bonus in a fixed, or sometimes progressive, ratio to the 
sum apportioned for payment of dividend on the ordinary share capi¬ 
tal, or use the percentage rate of dividend declared as a basis of cal¬ 
culation. This indirect method of relating the level of bonus to the 
level of profits by linking the employees’ benefits to those of the 
shareholders permits of many variations in application. In one such 
variation employees receive bonuses equivalent to the dividends on 
imaginary blocks of shares. A rather different type is that in which 
the total bonus consists of the dividend income on an actual block of 
shares held in trust for the benefit of employees collectively. In such 
cases the trust may have been established by a voluntary surrender 
of shares on the part of one or more shareholding members of the 
firm as an act of personal beneficence. In other cases the firm, as a 
corporate body, may have financed the purchase of shares by trustees. 
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A specified minimum period of service with the firm is usually a 
condition of eligibility to participate in profit bonus schemes; and 
employees below a certain age are sometimes excluded. The most 
usual method of dividing the total bonus among eligible employees is 
in proportion to individual earnings in the year to which the distribu¬ 
tion relates, with weightings in some instances for length of service, 
status, and personal merit. Some schemes embody penalties, such as 
reduction, or even complete forfeiture, of the share otherwise accru¬ 
ing in cases of unsatisfactory conduct, waste or negligence, bad time¬ 
keeping, absence without good reason, etc. 

The individual share having been determined, payment may be 
made in cash, or less frequently the amount is credited to a savings 
account from which sums may be withdrawn freely, or retained in a 
provident, superannuation or similar fund, or invested in shares of 
the undertaking, or paid in any combination of these days. Where 
the bonus is retained, wholly or in part, for investment in shares of 
the undertaking, the participants thereby acquire a financial stake in 
the capital of the business and this accumulated capital in turn en¬ 
titles the participants to a further share in the profits. These schemes 
are regarded, however, as primarily of the profit bonus type as 
distinct from the “share issue” type of scheme. 

For the purposes of enquiry, the Ministry of Labour and National 
Service considered only those schemes of capital holdings by workers 
to be profit-sharing schemes wherein arrangements existed for en¬ 
abling employees to acquire share in the undertaking on special ad¬ 
vantageous terms. Some of the schemes, which are in force, entitle 
employees holding share to a supplementary rate of dividend over 
and above that received by the ordinary share holders. In certain 
schemes a special class of “employee” shares has been created for 
distribution free, or by purchases at nominal value, possibly with 
advantage in yield over ordinary shares of the same face value. This 
type of share was the basis of nearly 50 per cent, of the share issue 
schemes operating in 1954. These schemes, as also the majority of 
the schemes involving ordinary shares, place restrictions on sale or 
transfer of share to persons outside the business. Some of them, 
however, allow retention of shares by, retired employees, or their 
transfer to dependants of deceased employees. Such restrictions are 
designed to ensure circulation of shares among employees alone and 
thus establishing what may be termed a “continuing” scheme. 

Participation in a free issue of share and the amount of the indi¬ 
vidual allocation of these is regulated by conditions and qualifications 
of some kind on the same lines as in profit bonus schemes. Similarly, 
eligibility to subscribe to shares on preferential terms is often depen¬ 
dent on minimum age and length of service. At times purchase 
schemes stipulate a maximum individual holding, or scale of hold¬ 
ings, according to length of service, salary level, etc. Subscription 
was controlled in this way in two out of every three purchase share 
issue schemes current in i954. 

Information is not available regarding the precise annual bene¬ 
fits to participants in the schemes which are primarily share issue 
and deposit types. However, information is available in respect of 
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259 schemes which are primarily profit bonus arrangements. The 
following table gives particulars of the bonus paid or credited in 
respect of the profit of each firm’s financial year ending in 1954. The 
aggregate sum paid or credited under these 259 schemes was 
£10,045,761. 


Type of scheme 

No. of 
schemes 

No. of 
persons 
employed 

No. of 
partici¬ 
pants 

Average 

amount 

per 

participant 

Average 

percentage 

addition 

to 

Earning 

1 

2 

3 

4 

5 

6 


i 



£ 8 d 

per cent. 

Bonus paid in cash or credited to a 
savings account. 

223 

290,133 

212,661 

31 12 1 

6*9 

Bonus retained in a provident, super¬ 
annuation or other similar fund. 

7 

6,792 

4,794 

20 12 9 

3-8 

Bonus paid partly in cash and partly 
retained in a provident, superannu¬ 
ation or other similar fund. 

12 

8,264 

7,028 

40 14 11 

90 

Bonus retained and invested in shares 
of the undertaking. 

3 

121,778 

92,170 

30 5 11 

4-8 

Bonus partly retained and invested in 
shares of the undertaking, and part¬ 
ly paid in cash or retained in a pro¬ 
vident, etc., fund. 

0 

2,247 

1,818 

39 1 0 

8-2 

Bonus paid in other ways; combina¬ 
tions of above systems. 

5 

3,627 

2,603 

29 3 3 

7-1 


Total 25!) j 432,366*j 321,064 j 31 6 0 6 3 


♦The numbers of persons employed by firms having two schemes of different types in opera¬ 
tion appear twice in this column but have been counted only once in the total lines. 

United States* 

Although profit-sharing plans have been in existence in American 
industry for many years, increased interest in them has been evident 
only in recent years. There has been a steady increase in the number 
of firms adopting such plans since the Second World War. Among 
explanations frequently given, for the growth of interest in profit- 
sharing plans, are continued high industrial activities with relatively 
favourable profit records, increased emphasis upon employer-em¬ 
ployee relations, growing demand for supplementary retirement 
benefits and tax advantages of deferred payments. % 

In the winter of 1955-56 the Bureau of Labour Statistics, Depart¬ 
ment of Labour, U.S.A., conducted a survey of occupational wages 
and related provisions in 17 major labour markets. For this survey 
4.000 firms employing 3.7 million workers were selected to represent 
21,000 firms with a labour force of seven millions. The collection cf 
data relating to profit-sharing plans was limited to formal plans under 

♦Monthly Labour Review, November, 1856. ~™ 
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which (1) profit shares to be distributed among employees were com¬ 
puted under established formulas; (2) the formulas were communi¬ 
cated to employees in advance of the determination of profit; and (3) 
eligibility for participation was extended to a majority of the office 
or plant employees. The information collected showed the existence 
of a wide variety of plans which can be classified into four broad 
groups according to provisions for the distribution of profit-sharing 
to employees: (a) current or cash distribution of profit-sharing with¬ 
in a short period after profits were determined; (b) deferred distri¬ 
bution of profit shares, after a specified number of years; (c) deferred 
distribution of profit shares, primarily upon retirement; and (d) 
combination of current and deferred distribution of profit shares. The 
table on the next page shows the percentage of office and plant 
workers employed in establishments having profit-sharing. 

Of the four types of plans, those deferring distribution of profit- 
shares to employees until retirement were by far the most prevalent 
in all the industries combined as well as in each industry division. 
These retirement-type plans provide for the irrevocable deposit of 
profit shares allocated to each participant with a trustee until such 
time as the employee becomes eligible for retirement. These plans 
typically provide for the workers’ full or partial vesting rights to 
the profit share after a specified number of years of participation. 
Payments may be made by separation, disability, death or approved 
earlier retirement. The provisions sometimes are made for participat¬ 
ing employees to borrow against a portion of their deposits for cer¬ 
tain purposes, subject to the approval of the trustees of the fund. 
Some plans provide for optional payments upon retirement: (a) in a 
lump sum (cash or, in some instance, company stock); (b) payment 
over a specified period of years; and (c) purchase of a life annuity. 
However, this option may be subject to approval by the trustees. 
When full payment to those who drop out of the plan prior to retire¬ 
ment is not permitted, the amount left in the fund is shared among 
remaining participants. Participants eligible for retirement also share 
in accumulated dividends or interest on invested profit shares to their 
credit and in the increased (or decreased) value of these investments. 

The second most prevalent type of plan was the current distri¬ 
bution plan, although establishments which reported such plans were 
employing only slightly more than 1 oer cent, of the office workers 
and about 1 per cent, of the plant workers. Profit shares under these 
plans are distributed, usually in cash, within a short period after 
profits have been determined for a given accounting period, which is 
at least once each year. 

Plans that deferred payment of profit shares to employees for a 
specified number of years were in effect in establishments with less 
than 1. per cent, of the office and plant workers. Among such plans 
were those that provided for the payment of each eligible employee’s 
share of annual profits into a trust fund. These funds are invested by 
the trustees of the fund as provided by the plan. Each year, for 
example, after the fifth year of participation, the employee is paid 
one-fifth of the accumulated value of profit shares to his credit. The 
payments include each employee’s portion of the market value of 
invested profit shares, interest and dividends on these investments, 
and forfeitures from accounts of participants who leave the company. 



Percentage of office and plant workers employed in establishments having profit-sharing plans in 1? areas 
- . _ combined by type of plan and industry division, September, 1955— April , 1956 
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before acquiring full vesting rights. These plans are frequently des¬ 
cribed as thrift or savings plans, and under some of them .employees 
are permitted the option of leaving their shares in the fund until 
they retire or are separated. 

Establishments having plans providing for a combination of 
current distribution of part of each employee’s profit share and 
deferred distribution of the remainder also accounted for less than 
1 per cent, of the office and plant workers. Included in this group 
were establishments that had two separate plans, one providing for 
current distribution of profit shares and the other a deferred distri¬ 
bution plan, if eligibility in both plans applied to a majority of the 
office or a majority of the plant workers. A majority of the combina¬ 
tion plans provided for distribution of the deferred portion upon 
retirement or upon earlier separation of the employee. 

Existing Law and Practice in India 

No law has so far been passed in India for regulating profit- 
sharing schemes. Whatever schemes exist at present in India are 
either voluntary or are the results of awards of Adjudicators. There 
are only a few among the existing schemes which satisfy the tenets 
of a genuine profit-sharing scheme. Among the undertakings which 
are known to have voluntarily started profit-sharing are the Tata 
Iron and Steel Co. Ltd., the Tinplate Co. of India Ltd., the Indian 
Iron and Steel Co. Ltd., the Buckingham and Carnatic Mills Ltd., 
and the Indian Copper Corporation Ltd. Details regarding the 
schemes in force in these undertakings are given in the statement 
below:— 


Industry 


Rate of Bonus 


Persons 
covered and 
conditions 
attached 


l. Tata Iron and Steel Co. 
Ltd. 


2. Tinplate Co. of India Ltd. 


3. Indian Iron and Steel Co. 
Ltd. (Hirapur Works and 
Kulti Works). 

4. Buckingham and Carna- 
tic Mills Ltd. 


/i. The Indian Copper Cor¬ 
poration Ltd. 


Employees entitled to a share of 271% of the annual 
net profit of the Company. Such share is credited to 
and or distributed amnn r t he employees of the Com- 
pany in proportion to the basic salaries and wages 
earned or deemed to be earned by employees during 
the year. 

Bonus is paid on a slab system which is linked to divi¬ 
dend declared. The rate varies from one week’s wages 
(if the dividend declared is more than 71% but less 
than 8|%) to 6 weeks wages’ (if the dividend declared 
is more than 18f% but less than 21 J%) for each 
additional 2$% dividend, workers are paid one 
week's wages. 

Two days' wages for each one per cent, dividend dec¬ 
lared. 

Bonus is paid half yearly on the basis of the dividend 
paid on ordinary shares of the company. Individual 
worker's share is determined on the basis of his 
gross earnings in the previous six months. 

Bonus linked to dividend declared. The rate is as 
follows: 

Dividend. Borne 


Upto 21% Nil 

Over 21 and up to 7$% 2 weeks, wages 

Over 7f and up to 121% 3 f , „ 

Over 121 and up to 171 % 4 „ „ 

Thereafter one weeks' wages for every additional 5% 
dividend. 


During the last few years there has been a healthy trend and in 
a number of cases voluntary agreements have been concluded for the 
payment of bonus. The most important agreement relates to cotton 
mills in Ahmedabad. In June, 1955 an agreement was reached bet¬ 
ween the Ahmedabad Millowners’ Association and Textile Labour 
Association under which workers have been assured a minimum 
bonus to the extent of 4.8 per cent, (or fifteen days) of ther annual 
basic income for 5 years, irrespective of profits and losses. This has 
been made possible by providing for “set-off” according to which the 
mills which had to pay bonus to workers in spite of incurring losses 
would be compensated in any future year when they make profit. 
This provision envisages a ceiling of 25 per cent. (3 months) for the 
bonus payable in any one year by the mill which would otherwise have 
to pay more than 3 months’ wages as bonus to their workers accord¬ 
ing to the Appellate Tribunal formula. The number of such agree¬ 
ments is limited and in most of the undertakings the payment is 
decided year to year by Industrial Tribunals. There has been consi¬ 
derable difference of opinion in regard to the principles which govern 
the payment of bonus. With the appointment of the Appellate Tri¬ 
bunal, however, some degree of uniformity has now been achieved. 

Since Independence, considerable amount of attention has been 
paid to this problem by Government. In May, 1948, the Government 
of India appointed a Committee on Profit-Sharing one of whose 
functions was to lay down principles for determining labour’s share 
of the surplus profits on a sliding scale normally varying with pro¬ 
duction. The Committee was not unanimous in its recommendations, 
but it came to the conclusion that, it was not possible to relate 
labour’s share in profit to changes in production and that it would 
hav^ to be determined only in an arbitrary manner. In view of the 
lack of experience in this matter it suggested an experimental 
scheme of profit-sharing in a few well-established industries. It 
observed that in these industries “labour’s share should be 50 per 
cent, of the surplus profit of the undertakings. The individual work¬ 
er’s share of profits.should be in proportion to his total earnings 

during the preceding twelve months, minus dearness allowance and 
any other bonuses received by him.’’* The Committee further observ¬ 
ed that, “if an individual worker’s share exceeds 25 per cent, of his 
basic wages, we consider that cash payment should be limited to 25 per 
cent, of his basic wages, and the»excess held on his account either in his 
provident fund or otherwise.”t For purposes of its scheme the Com¬ 
mittee defined ‘surplus profits’ as net profits minus 10 per cent, for 
reserves, minus 6 per cent, on capital employed. It held that “paid up 
capital plus reserves (including all future allocations of reserves) 
which are held for purposes of the business, is the nearest practical 
approximation to capital employed in an industry.” The recommenda¬ 
tions of the Profit-Sharing Committee were considered by the Central 
Advisory Council of Labour when it met in Delhi in July 1949. It was 
not possible for the Council to arrive at any unanimous decision and 
no final recommendations were made by that body. 


'Report of the Committee on Praflt-eharing, n. 10. 
f ibid, p."». 
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The U.P. Labour Enquiry Committee, 1946—48, after considering 
the problem of bonus in great detail also came to the conclusion that 
bonus should be linked to the profits of the industry. As regards the 
method of linking, the Committee recommended that bonus should be 
linked to divided declared on the share capital paid. I opposed the 
inclusion of reserves in “capital” for the purposes of declaring divi¬ 
dend. It held that reserves which are nothing but appropriation out of 
the profits cannot be considered to be the sole property of the entre¬ 
preneur. The Committee recommended that “the workers in the Unit¬ 
ed Provinces should be allowed 2 days’ basic wages for every one per 
cent, dividend declared on ordinary share capital paid up. In the case 
of private companies, where dividend method is not adopted we 
recommend that 25 per cent, of the net profits of the concern should 
be distributed among the workers in an equitable manner.”* 

Some General Principles Discussed by Adjudicators and 
Industrial Tribunals, etc. 

Nature of the claim for bonus —At the time the Bureau made a 
study of awards in 1950 the principles governing settlement of dis¬ 
putes relating to bonus in the country were still in a formative stage. 
There were conflicting views as to the nature of the demand for bonus 
and quite often bonus was considered as an ex-gratia payment. Some 
of the adjudicators even took a juristic view and held that workers 
were not entitled to receive bonus if its payment was not an explicit 
or implied term of contract and if such payments had not been made 
in the past.f At times those employers who had paid bonus even in the 
past contested the claim of their employees on the ground that bonus 
being an ex-gratia payment could not be a subject matter of decision 
of adjudicators. These views no longer find favour with Tribunals. 
Bonus has now been lifted from the plan of mere gratuity and is 
recognised as a legitimate claim of workers. No adjudicator is at 
present prepared to countenance the argument adduced in the past. 
It is now a settled principle that employees of an undertaking are 
entitled to bonus as a matter of right if there is a surplus profit in the 
undertaking in the year concerned. This right is based on the princi¬ 
ples that profit of an undertaking is' made possible by the co-operation 
of labour and capital and consequently if there is a sufficient surplus 
in the year in question workmen should be entitled to a share accord¬ 
ing to the amount of profit which the undertaking had made. 

In settling the controversies in regard to the nature of the claim 
for bonus, the Labour Appellate Tribunal has played a very impor¬ 
tant role. By its award relating to a bonus dispute between the Bom¬ 
bay Millowners’ Association and the Rashtriya Mill Mazdoor Sangh 
the Appellate Tribunal finally laid down the broad principles which 
became a guide for all adjudicators and Tribunals in the country. 
In this award the Full Bench of the Labour Appellate Tribunal dis¬ 
cussing the nature of the claim for bonus observed: “Bonus is cash 
payment made to employees in addition to wages. It cannot any longer 
be regarded as an ex-gratia payment, for it has been recognised that 
a claim for bonus, if resisted, gives rise to an industrial dispute, 

*P!r»t Report of the United Provinces Labour Enquiry Committee, 1946—48 Volume I— 
Part I, pp. 249-247. 

■(■Industrial Awa*d*-An Analysis, p, 66. 
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which has to be settled by a duly constituted Industrial Court or 

Tribunal.Where the industry has capacity to pay 

and has been so stabilised that its capacity to pay may be counted 
upon continuously payment of ‘living wage’ is desirable; but where 
the industry has not that capacity or that its capacity varies or is 
expected to vary from year to year, so that the industry cannot afford 
to pay ‘living wages’, bonus must be looked upon as the temporary 
satisfaction, wholly or in part, of the needs of the employee”.* This 
pronouncement gave a final shape to the theory which was in an 
evolutionary stage that bonus was a device to fill the gap between 
the existing wage and the living wage. The theory that bonus is a 
deferred wage finds no support now. 

Conditions under which claim for bonus can be sustained —For 
examining the claim of workers the adjudicators now take into 
account three factors: (1) whether there is an available surplus for 
distribution among workers, (2) whether the wages fall short of 
living wage and (3) whether profits of the undertaking concerned are 
attributable to the efforts of the workers. The Labour Appellate 
Tribunal in its famous award relating to the dispute between the 
Bombay Millowners’ Association and the Rashtriya Mill Mazdoor 
Sangh in 1950 observed: “The claim of the employees for bonus 
would only arise if there should be a residue after making provision 
for (a) prior charges and (b) a fair return on paid-up capital and on 
reserves employed as working capital”.. The Supreme Court has also 
held that: “There are.two conditions which have to be satis¬ 
fied before a demand for bonus can be justified and they are. 

(1) when wages fall short of the living standard and (2) the industry 
makes huge profits, part of which is due to the contribution which 
the workmen make in increasing production. The demand becomes 
an industrial claim when either or both these conditions are satisfi¬ 
ed”.! 

The first point on which Tribunals therefore pay their attention 
in any dispute relating to bonus is whether there is any available 
surplus for distribution. In this matter also the formula laid down by 
the Labour Appellate Tribunal in its full bench award of August, 
1951 in connection with the bonus dispute in Bombay cotton textile 
mills served as a guide. Under this formula the available surplus is 
determined after allowing for all prior charges viz., (a) depreciation 
according to income tax rates, (b) income tax, (c) fair return on 
capital, (d) fair return on reserves utilised as working capital, and 
(e) any additional amount required in excess of depreciation for the 
purpose of rehabilitation, replacement and modernisation of machin¬ 
ery. Giving justification for various items enumerated above the 
Labour Appellate Tribunal observed: “The gross profits are arrived 
at after payment of wages and dearness allowance to the employees, 
and other items of expenditure which are not necessary for our 
present purpose to enumerate in detail. As investment necessarily 
implies the legitimate expectation of the invester to secure recurring 
returns on the money invested by him in the industrial undertaking 


•The Industrial Court Reporter, Noremher 1951, p. ISOS. 

•f-Huir Mffla Ltd. V» Snti lUD Mazdoor Union, Otril Appeal No. 185 of 1851. 






it is essential that the plant and machinery should be kept continu¬ 
ously in good working order for the purpose of ensuring that return 
and such maintenance of plant and machinery would also be to the 
advantage of labour, for the better the machinery the larger the earn¬ 
ings, and the better the chance of securing a good bonus. The first 
charge on the gross profits should, therefore, be the amount of money 
that would be necessary for rehabilitation, replacement and modernisa¬ 
tion of the machinery. As depreciation allowed by the income-tax 
authorities is only percentage of the written down value, the fund set 
apart yearly for depreciation and designated under that head would 
not be sufficient for the purposes. An extra amount would have to be 
annually set apart under the heading of ‘reserves’ to make up the 
deficit.*-... 

“The reserves which are carried over from year to year in law 
belong to the company, and in our view the company is entitled to 
same return for the money employed as working capital. The com¬ 
pany is entitled to deal with this return as it chooses, and neither the 
shareholders individually nor the employees can as of right claim 
any direct benefit accruing out of the employed capital, therefore 
this amount has to be credited to the company. There cannot be any 
doubt that the employment of the reserve as working capital obviates 
the borrowing of money pro tonto from outside sources for the same 
purpose, and may be at higher rates of interest. The payment of 
higher interest would, necessarily reduce the gross profits; to that 
extent the employment of reserves as working capital would be 
beneficial to the employees.”* 

As regards returns on paid-up capital, in the above dispute, the 
parties agreed that it should be 6 per cent, and that was recommended 
by the Appellate Tribunal. Since then this has been the accepted rate. 
However, in some cases where the risks of business were high the 
Tribunals have awarded a higher return. As regards returns on 
reserves utilised as working capital the Tribunal recommended 4 per 
cent, as the rate and this has been the usual rate in the awards given 
subsequently. However, before such a return is allowed the adjudi¬ 
cators generally satisfy themselves that (a) there were such reserves, 
and (b) that such reserves were utilised as working capital for periods 
during the year in question so as to entitle the concern to claim the 
return. 

The main points taken into consideration by the Tribunals, etc., 
for determining the amount required for rehabilitation, replacement 
and modernisation of machinery are: (a) the remaining life of the 
plant and machinery, (b) the estimated replacement costs, and (c) 
the period of years over which Buch replacement would have to be 
spread for the purpose of ascertaining how much money will be 
required to be set aside year by year out of profits, in addition to 
allowable statutory depreciation, to enable the concern to keep itself 
rehabilitated and in a sound state of emergency. The principles for 
such ascertainment have been laid down in the Full Bench decision. 
In that case after ascertaining the amount required .at the end of 13 
years for the purpose of rehabilitation, modernisation, etc., the 
Appellate Tribunal took into consideration the liquid funds available 

ynblii&ed in the Guvtto of India, dated 18th August, MSI. 
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for such purpose and spreading that out over a period of 13 years 
allowed a certain sum for replacement, etc., for every year during the 
next 13 years. The Appellate Tribunal deducted from the amount so 
found the depreciation in the bonus year and proceeded with the 
calculations on that basis. 

Since the availability of the surplus is considered to be the crux 
of the whole question, much of the time of Tribunals is spent on 
weighing the arguments of workers or employers regarding exclu¬ 
sion or inclusion of various items shown in the balance sheets and 
their magnitude. Matters like the rate of interest to be allowed on 
certain items, whether the assets and liabilities at the end of the year 
should be valued at cost price or market price, at wholesale or retail 
price, have all been argued before Tribunals. For instance, in the 
dispute relating to the Muir Mills Ltd., Kanpur Vs. Suti Mill Mazdoor 
Sangh, the Tribunal declared that bonuses for previous years remain¬ 
ing unpaid could not be debited to trading account of the year in 
question, similarly arrears of personal wages for previous years could 
not be debited; expenditure in suits between rival claimants to 
management was not held to be business expenditure and hence was 
excluded from the expenditure side for purposes of determining the 
available surplus.* 

The claim of workers thus primarily rests on the availability of 
distributable surplus, as shown by the trading results of the year in 
question. There have been a few cases where Tribunals awarded 
bonus on the ground of either past practice or industrial peacef or 
social justice in spite of the fact that the unit in question suffered a 
loss. But such a practice is an exception rather than a rule. In the 
dispute between the Famous Cine Laboratory, Bombay, and its work¬ 
men the Industrial Tribunal awarded bonus on the ground of social 
justice even though there was no distributable profit. On appeal the 
Appellate Tribunal did not agree with the Tribunal and set aside the 
award. It observed: “The Adjudicator has realised that there is no 
available surplus out of which bonus for the year could be paid. He 
has therefore introduced a plea of ‘social justice’, and acting upon it 
has proceeded to grant one month’s bonus. We are of the view that 
he was clearly wrong in doing so. The grant of bonus amounts to 
labour’s participation in the prosperity of a concern during the year 
in question. There must therefore be a foundation of prosperity in 
the .year before a Tribunal is justified in granting bonus. And what is 
social justice? Social justice is not a fancy of any individual Adjudi¬ 
cator; if it were so then ideas of social justice might vary from adju¬ 
dicator to adjudicator over all parts of India. In our Full Bench deci¬ 
sion.we carefully considered the question of social justice in 

relation to bonus, and there we equated the rights and liabilities of 
employers and workmen with a view to achieving a just formula for 
the computation of bonus. That Full Bench decision stands, and this 
Tribunal and all other Tribunals are bound by it. This is not the first 
time that a Tribunal has ignored our Full Bench formula and has 
endeavoured to go behind it in pursuance of some undefined notion 
of social justice. Another such case was that of Textile Mills, Madhya 

‘Labour Law Journal, July 1953, p. 126. 

t o.g. Award dated 23rd Jane, 1963 of the Industrial Tribunal in the dispute relating to 
the Sirdar Gas Co f Ltd* Bombay. * . 




Pradesh, and their workmen.which came before this Tribunal 

recently. There we have fully discussed the subject of social justice 
in relation to our Full Bench formula, and have held that ‘social 
justice’ in a wide sense has been incorporated in our Full Bench 
decision, and whenever our Full Bench formula is applied, there is dis¬ 
pensation of social justice to the appropriate limits.”* However, at a 
subsequent date the Appellate Tribunal tried to import considera¬ 
tions of social justice in the Muir Mill case, but the Supreme Court 
did not accept the approach and rejected the decision. It observed: 
“Social justice is a very vague and indeterminate expression and no 
clear cut definition can be laid down which will cover all the situa¬ 
tions.without embarking upon a discussion as to the exact con¬ 

notation of the expression ‘social justice’ we may only observe that 
the concept of social justice does not emanate from the fanciful 
notions of any particular adjudicator but must be founded on more 
solid foundation”.! 

However, it has been held that payment of customary or contrac¬ 
tual bonus cannot be denied even if the concern does not earn 
profit. In the dispute between the Indian Industrial Works Ltd., and 
the Engineering Mazdoor Sabha the claim of workers for puja bonus 
was resisted by the management on the ground that it is a settled 
principle not to allow bonus unless there is an available surplus. The 
Labour Appellate Tribunal rejecting the argument observed: “But 

the principle laid down.applies only to the cases of profit bonus 

and do not apply to the case of customary or contractual bonus which 
does not depend on the large surplus and profits made by the com¬ 
pany to which the workmen may be entitled to on account of in¬ 
creased production which leads to the profits, thus entitling the 
workmen to participate therein. In case of customary or contractual 
bonus, the liability depends exclusively on the express or the implied 
contract under which a claim thereto arises.”! 

Living wage —None of the Tribunals, etc., has tried to define 
‘living wage'. They have generally been guided by the concept of 
living wage given by the Fair Wages Committee in deciding whether 
the existing wages of workers fell short of ‘living wage’. 

Part played by workers in the earning of the profits —Another 
important point which now determines the workers’ claim for a share 
in profits is that the profits earned by the unit to which they belong 
must be related to their efforts. Any profits unconnected with the 
efforts of workers have been treated as extraneous and excluded from 
the overall profits for determining the available surplus. However, 
in the case of concerns not engaged in manufacture or production but 
distribution etc., the Appellate Tribunal has held that the Full 
Bench formula is not rigid but amenable to modifications in the light 
of requirements of any special case. In its award relating to the dis¬ 
pute between the Standard Vacuuih Oil Co., and the Petroleum 
Workmen’s Union, Bombay, the Appellate Tribunal remarked: “It 
is no doubt true that there are differences in the responsibilities and 
duties of the workmen and clerks of a textile mill, of a retail shop 

Gazette, dated 12th February, 1253. 
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like the Army and Navy Stores, and of oil distributing companies 
like the ones before ’us. But it would be wrong to say that no bonus 
is payable just because workmen of a concern do not actually manu¬ 
facture or produce goods. It is true that in our Full Bench decision 
we said that the bonus to be awarded should not be altogether un¬ 
related to the workmen’s effort, (and workman includes a clerk), and 
that is the correct position, but that does not mean that clerks would 
be excluded from bonus because they do not actually do the work of 
producing goods, or that a labourer in one of these oil companies 
should not get bonus because he does not participate in the work of 
winning the oil. The object of granting bonus as stated in our Full 
Bench decision is to help the workmen to fill the gap, between the 
wages which they are receiving and the wages which they would 
have received if a living wage standard has been reached; and for the 
reasons which we shall state hereafter it cannot be said that the 
ideal of a living wage has been attained; and to that extent the work¬ 
men are entitled to ask for bonus wherever the circumstances of the 
concern justify it. The question whether the grant of bonus is profit- 
sharing, or whether such profit-sharing is permissible, is of merely 
academic interest. The plain fact is that the workmen say: ‘we are 
poor our wage is just sufficient to keep us and our families from want 
without providing for anything extra which would sweeten our 
existence; the companies in which we have worked during the year 
have been prosperous and we ask that we may be allowed to partici¬ 
pate in that prosperity by receiving a bonus’. Put that way, the claim 
is unanswerable. 

.The clerks are likewise entitled to bonus for their duties 

in the general business of the concern, even though their duties have 
nothing to do with the physical act of marketing the commodity; they 
are a necessary part of the organisation”.* 

Workers’ right to claim a share in reserves —There have been 
several cases in which workers demanded a share in the reserves of 
the undertaking either at the time of winding up of the undertaking 
or when there was no surplus. In 1947 an Adjudicator in U.P. ordered 
distribution of 50 per cent, of the reserves of an electric undertaking 
to employees when it was taken over by the State Government. How¬ 
ever, in the same year in almost a similar case relating to the Bombay 
Electric Supply and Tramway Co. Ltd., Bombay, the claim was 
rejected by Justice Divatia who was appointed as the Tribunal. In 
1951 employees of the Lahore Electric Supply Co. Ltd., Rohtak 
demanded 10 per cent, share of the first instalment of Rs. 1 crore 
received by the company from Government in connection with the 
sale of the Lahore undertaking. The Tribunal held that reserves 
were built out of profits earned by the company during the years 
when workers worked day in and day out, living on starvation wages. 
It recognised that some of the workers of those years must have died 
or retired but held that that could be no reason why present workers 
should be deprived of their due share. In result it allowed the daimt- 
But such conflicts of opinions have now been finally set at rest by the 
Supreme Court by its judgment relating to the Muir Mills Co. The 

* Award published in the Gazette of India, dated 18th June, 1958. 

fAward published in the Government Glace tie ot Punjab, dated 84th January, 1961. 




Supreme Court considering the question of linking bonus with divi¬ 
dends as also the question of workers’ right to share the reserves 
remarked: 

“Linking of bonus to dividend would obviously create difficulties. 
Because if that theory was accepted a company would not declare 
any dividends but accumulate the profits, build up reserves and distri¬ 
bute those profits in the shape of bonus shares or reduce the capital 
in which event the workers would not be entitled to claim anything 
as and by way of bonus. The workers not being members of the 
company would not have any right, title and interest in the reserves 
or the undistributed profits which would form part of the assets of 
the company. Even on a winding up of a company the property of the 
company would be applied in satisfaction of its liabilities pari passu 
and unless the articles of association of the company otherwise pro¬ 
vided, in distribution amongst the members according to their rights 
and interests in the company. The employees would in no event be 
entitled to any share or interest in the assets and the capital of the 
company. A transfer of moneys from these reserves or the undistri¬ 
buted profits would therefore not ensure for the benefit of the 
workers. The share holders only would be entitled to such benefit 
and the mere fact that dividends were declared and paid to the share 
holders out of such reserves and undistributed profits would not en¬ 
title the workers to demand bonus when in fact the working of the 
industrial concern during the particular year had showed a loss”. 

“It has also got to be remembered that the labour force employed 
in an industrial concern is a fluctuating body and it cannot be pre¬ 
dicted of the labour force in a particular year that it represents the 
past and present workers, so that it can claim to demand bonus out of 
the reserves or undistributed profits of the previous years. On the 
accounts of each year being made up and the profits of the industrial 
concern being ascertained the workers during that particular year 
have their demand for bonus fully satisfied out of the surplus profits 
and the balance of profits is allocated and carried over in the accounts. 
No further claim for payment of bonus out of those reserves or un¬ 
distributed profits can therefore survive. To admit the claim for 
bonus out of reserves transferred to the profit and loss account would 
tantamount to allowing a second bonus on the same profits in respect 
of which workers had already received their full bonus in the previous 
year. The labour force which earns the profits of a particular year by 
collaborating with the employers is distinct from the one which 
contributed to the profits of the previous years and there is no conti¬ 
nuity between the labour forces which are employed in the industrial 
concern during the several years. The ratio which applies in the case 
of the share holders who acquire the right, title and interest of their 
predecessors-in-interest does not apply to the labour force and the 
fact that the share-holders get a dividend by transfer of funds from 
the reserves and undistributed profits of the previous years would not 
entitle the workers to demand bonus out of those funds if the work¬ 
ing of the industrial concern during the particular year has resulted 
in a trading loss”*. 

•Labour Appeal Ca*e», January, 1955, pp. 6-7. 

L|B383DofLB—8 
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Bonus in branches of a parent body* —“Since the payment of 
bonus is related to the workmen’s effort in relation to the profits 
earned the question has been posed on various occasions as to how 
bonus is to be distributed in the case of parent company having 
various undertakings run at various branches. On this question, “the 
decided cases fall under two broad and distinct heads (A) and (B) as 
stated below: — 

(A) Those relating to companies which have branches in different 
parts of the country and where the nature of the business is the 
same in the head office and the branches. If they do business as a 
single undertaking and maintain a common profit and loss account 
and the head office directs the policy to be followed by the branches 
in respect of sales, purchases, capital expenditure, etc., the profit or 
loss of the entire concern and not of a particular unit would deter¬ 
mine the quantum of bonus to be awarded. But where a company 
had several branches, one of which was at Lucknow and all did the 
same business, but separate accounts were kept at the Lucknow 
branch as regards capital and profit and loss, as if it were an indepen¬ 
dent unit, it was held in Pipe Mill Mazdoor Union, Lucknow vs. 
Indian Hume Pipe Co. (1951 I LLJ 379) that the Lucknow branch 
must be regarded as a separate entity. 

(B) Where there is a parent concern, but its undertakings at its 

various branches or factories are different then ordinarily each under¬ 
taking must be taken as a separate unit for determining the quantum 
of bonus unless the profits of all the companies are pooled together and 
there is a nexus of integration to make the unit an integral part of an¬ 
other unit of the same concern. Nexus of integration has bee i ex¬ 

plained as being some essential dependence of the one on the other or 
some unity of purpose or design or some parallel or coordinate activity 
towards a common end without which the business of the one or the 
other could not be carried on to proper advantage (1956 II LLJ 136 
and 137). An extreme example of this kind of situation arose when 
employees of the British India Steam Navigation Co. Ltd., demanded 
bonus on the basis of the company’s world profits. Giving its decision, 
the Appellate Tribunal observed. “It is a long call from the claim of 
some 270 tally clerks in Bombay to the world profits of this global 
organisation operating from England; it would be more realistic to 
discover the figures on an all-India basis or on a larger regional area 
and discover the available surplus from such figures; and only if that 
could not be done, then it would be permissible to take as a basis of 
calculation.the world profits'’ (1956 II LLJ 175)”. 

In the case of Burn & Company, Calcutta Vs. a section of their 
employees in Howrah Iron Workst, the Supreme Court reversed the 
decision of the Appellate Tribunal which had awarded to such em¬ 
ployees an additional one month’s basic wages as bonus on the 
principles of law and equity. As the Howrah Iron Works is only 
one of the ten units of the Company, the Supreme Court ob¬ 
served “As it is common ground that the profits of the company arc 
not sufficient to justify the award of bonus if it is to be paid to all 
the workers of the company in all its units, it follows that there 
is in law no ground for the grant of bonus. Nor can such 

* -- -- - --—-- --— ---T -- ----- 

•Some Papers on Wage Policy (1957)—Ministry of Labour and Employment. 

fAIR. January, 1957, S.C. p. 40. 
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a claim be sustained in equity. The entire profits of the company 
are the result of the labour of all the workmen and employees in all 
the units. To grant a bonus to a section of them on the basis of the 
total profits of the company will be to give them a share in profits 
to which they have not contributed.” 

In another case relating to the payment of bonus to the employees 
of the electricity department of the Baroda Borough Municipality*, 
the Supreme Court set aside the decision of the Appellate Tribunal 
on the ground that the Bombay Municipal Borough Act, 1925 does 
not permit the said Municipality to treat its electricity department, 
the property thereof and the income therefrom, separately from 
other departments and spend a part of the income for the benefit of 
the employees of that department only, treating it as profits of the 
particular department and not as part of the entire municipal fund 
or property. 

The quantum of bonus —Though the quantum of bonus itself is 
calculated on the surplus available, the Labour Appellate Tribunal 
have not so far set down what proportion the bonus will bear to the 
available surplus. As the Fifth Industrial Tribunal, West Bengal 
pointed out, this has probably been advisedly done, because no hard 
and fast rule can be formulated for this. It will depend on the com¬ 
pany’s financial position and also the future prospect. In its Full 
Bench award the Appellate Tribunal had remarked: 

“The subject is not readily responsive to any rigid principle or 
precise formula, and so far we have been unable to discover a general 
formula. This does not, however, mean that the answer to this issue 
is in any way fortuitous; nor are we in any doubt as to the considera¬ 
tions which must prevail in deciding what the amount of bonus 
should be. Essentially the quantum of bonus must depend upon the 
relative prosperity of the concern during the year under review, and 
that prosperity is probably best reflected in the amount of the resi¬ 
duary surplus; the needs of labour at existing wages is also a consi¬ 
deration of importance; but we should make it plain that these are 
not the only considerations; for instance, no scheme of allocation of 
bonus could be complete if the amount out of which a bonus is to 
be paid is unrelated to employees’ efforts; and even when we have 
mentioned all these considerations we must not be deemed to have 
exhausted the subject. Our approach to this problem is motivated by 
the requirement that we should ensure and achieve industrial peace 
which is essential for the development and expansion of industry. 
This can be achieved by having a contented labour force on the one 
hand, and on the other hand an investing public who would be 
attracted to the industry by a steady and progressive return on capital 
which the industry may be able to offer. It goes without saying that 
if the residuary surplus is appreciably larger in any particular year it 
should be possible for the company to give a more liberal bonus to 
the employees”. 

There have been several cases where the available surplus was 
exceedingly large, specially in oil distributing companies, but the 
Tribunals refused to grant bonus at exceptionally high rates on the 
grounds: (a) that bonus,should be related to wages, and (b) that grant 

•Baroda Borough Municipality Vs. its workmen, A.I.R. Match, 1957 S.C. p.p. 110— 121, 
L/B3S31MLB—8(a) 
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of bonus at a very high rate would cause disequilibrium in the wage 
structure of the locality and thus disturb industrial peace. In the dis¬ 
pute relating to three oil distributing companies the Labour Appellate 
Tribunal observed as follows:* 

“There is no dispute that the concerns before us have a large 
‘available surplus’, and may be the ‘available surplus’ is so large that 
it could bear the grant of a very heavy bonus. The question naturally 
arises as to whether in such circumstances a tribunal is in any way 
fettered as to the quantum of bonus which it may award in an exceed- 
ingly prosperous concern. Let us first examine the true nature of 
bonus. It is a payment given to the workmen of a concern on the 
basis of their participation in the prosperity of a concern in any year 
to which they had contributed; it is intended to shorten the gap 
between the wages paid and the ideal of living wage, to aid the work¬ 
man to achieve a frugal measure of comfort for himself and his 
family. The wages themselves are fixed according to well-established 
standards and the duties and responsibilities of the workman in the 
concern; dearness allowance plus the wages represent fair total emolu¬ 
ments taken on region-cum-industry basis, and its fixation has already 
taken into account the prevailing wages of like or other concerns in 
tbe area as also the capacity of the industry to pay. Bonus must there¬ 
fore have some relation to wages; it is intended to supplement wages 
and not to double or multiply it, for wages are not fixed solely on the 
capacity of a concern to pay. Care must also be taken to see that the 
bonus which is given is not so excessive that it creates fresh problems 
in the vicinity, that it upsets emoluments all round, or that it creates 
industrial discontent and the possible emergence of a privileged class. 
Furthermore we must not be unmindful of the impact of an unduly 
high bonus on the community as a whole. As has been observed by 
the Royal Commission on Labour it is obviously possible to raise the 
standards of living of sections of industrial workers by methods which 
would involve the diminution of the national income that is available 
for other sections of the community; and taking note of this the Report 
of the Committee on Fair Wages observes that in adopting measures 
for the betterment of industrial workers the interests of the com- ' 
munity as a whole should not be overlooked”. 

At times the claim of workers for the grant of bonus at the same 
or higher rate as awarded in the previous year in spite of the fact 
that the profit in the year in question was less than in the previous 
year was contested by employers on the ground that Appellate 
Tribunal in its Full Bench formula has stated that the quantum of 
bonus must depend upon the relative prosperity during the year under 
review. This contention has no doubt been examined by the Tribunals 
in the light of the principles laid down by the Appellate Tribunal. 
However, its consideration has depended upon the circumstances of 
each case. For instance, in the dispute in the three Oil Companies 
mentioned above it was argued on behalf of the Caltex Company that 
although the profit of the later year had dropped by 30 per cent, never¬ 
theless the adjudicator had given practically the same bonus as in the 
previous year. The Appellate Tribunal did not uphold the argument 
and observed as follows:— 

•Award of the Appellate Tribunal in the dispute between Burmah-Shell Oil Storage and 
Distributing Company of India, Ltd., Bombay Caltex (India), Ltd,, Bombay Standard Vacuum 
Company, Ltd,, Bombay. Labour Law Journal, August, 1053, page, 231. 
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“We do not see any substance in the general argument that as the 
profits have lessened so too the bonus should have been reduced. The 
fallacy of this argument lies in not appreciating the position that be¬ 
yond a certain figure of available surplus the bonus normally would 
not vary. For instance, if Caltex has a large ‘available surplus’ in 
spite of the reduction of profits by 30 per cent, there could be no justi¬ 
fication for giving less than what would ordinarily be given on the 
showing of such available surplus”.* 

Rate of bonus —The usual practice is to award bonus in terms of 
monthly basic wages or as a percentage of the total annual earnings. 
Dearness allowance is generally not taken into account in order to 
maintain wage differentials. In this connection the Labour Appellate 
Tribunal in the dispute relating to bonus in the Burmah Shell Oil 
Co. observed: “It has been the general practice to divide the available 
surplus given as bonus in terms of basic wages and that practice 
should not be disturbed. Further the idea of dearness allowance being 
added to basic wage for bonus would disturb the balance of wage 
differentials. The wage differentials represent as between the work¬ 
men ‘per se’ a more correct measure of the work that they do for the 
purpose of distributing bonus and the wiser method of distributing 
the ‘available surplus’ is to apply multiples based on wage differen¬ 
tials, in other words on basic wages. A uniform principle of bonus in 
terms of basic wages would avoid many an anomaly and this should 
be the practice.”! Similarly, in the dispute between the Distillery and 
Brewery Workers’ Union and Dyer Meakin Brewery Ltd. the Appellate 
Tribunal rejecting the demand of workers that bonus should be calcu¬ 
lated on the basic wage, dearness allowance and other allowance 
remarked: “The principle is well established that bonus should be 
linked with basic wage alone and not with dearness allowance and 
other things.”^ 

However, there have been some exceptions to this rule. For ins¬ 
tance, one Bombay Industrial Tribunal held that if the total quantum 
to be awarded as bonus is fixed, it becomes immaterial whether it is 
expressed in terms of basic wages or in terms of the total of basic 
wages and dearness allowance. The Tribunal further observed that the 
effect of granting bonus on the basis of basic wages and dearness 
allowance would be ‘that employees who earn greater basic pay than 
those at the bottom of the scale would get proportionately less bonus 
if the dearness allowance (which is generally constant for all) be 
added’8. Other circumstances under which bonus was awarded on basic 
wages plus dearness allowance were: (1) where wages and dearness 
allowance paid by the company were not properly determined on 
principles, or (2) where basic wages were unduly low and dearness 
allowance was comparatively high. 

Category of workers entitled —The general practice among adjudi¬ 
cators seems to be to make no distinction between different categories, 
of employees in matters of bonus. For instance, the Sixth Industrial 
Tribunal appointed by the Government of West Bengal to settle be- 

* Labour Law Journal, August, 1053, p. 251. 

. tLabour Law Journal, 1953, p. 246. 

t Labour Law Journal, 1952, p. 591. 

$ Award of the Industrial Tribunal in the dispute between the Caltex (India) Ltd., end its 
workmen. Bombay Government Gazette, dated 22nd May, 1952, 
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tween the managements and employees of four oil companies did not 
accept the idea of making a distinction between clerks and workmen 
in the matter of bonus. It remarked: “If the clerical staff can claim 
bonus, as it has done successfully, there is no conceivable reason why 
the labour staff will not be entitled to a legitimate share of bonus. To 
hold otherwise would be to disrupt the harmonious relationship 
between one section of employees and another”.* Similarly in the dis¬ 
pute relating to the Bharat Homeo Pharmacy, Lucknow Vs. its work¬ 
men the Tribunal held that both workmen and supervisory staff 
contributed jointly in raising profits and it was only fair that super¬ 
visory staff were also given some share in bonus. Another Tribunal in 
the dispute in the Cawnpore Chemical Works also refused to make any 
distinction between employees in the matter of bonus, t 

Method of payment —The Tribunals usually set a time limit with¬ 
in which the payment must be made. If the amount involved is large 
the practice is generally to order payment in two instalments. With a 
view to checking inflationary tendencies and in order to safeguard 
against frittering away of money by workers some of the Tribunals 
started recommending investment of a part of the share of workers 
in securities. This practice, however, did not find favour with the 
Appellate Tribunal as it has felt that such a restriction was unjustified 
because bonus itself is a claim made by workers for making good, at 
least to some extent the gap between the actual wage paid to them 
and the living wage. 

Qualifying conditions —During the last few years a certain amount 
of uniformity has been brought about in regard to qualifying condi¬ 
tions. The usual practice is to make all employees, who were in the 
service of the undertaking during the year in question eligible for 
bonus. But this is subject to a minimum period of service ranging 
from 30 to 32 days. Formerly, workers who were dismissed from ser¬ 
vice for misconduct which had resulted in a loss to the undertaking 
were debarred from bonus. The present tendency is to allow them also 
a share in bonus but the undertaking is authorised to deduct the 
amount of loss, if it had not been recovered already, before making 
the payment. In the case of those employees who were no longer on 
the roll of the undertaking, the Tribunals have generally recommend¬ 
ed that payment should be made to them also provided that they put 
in a written claim within a specified period. The period specified 
ranges from 2£ to 4 months. The usual period, however, is 3 months. 

♦Award published in the Calcutta Gazette, dated 4th September, 1952. 

+ Award published under Order No. 11331 (ST) XXXVIA-86(ST)/1953, dated 16th January 
1954. 



CHAPTER VH 

PROVISION FOR THE FUTURE OF THE WORKERS 

With a change in social values and consolidation of industrial 
democracy following in the wake of political freedom and declaration 
of socialistic pattern of society as the ultimate goal of the country 
there has been a considerable demand on the part of the industrial 
workers for some type of provision for their future, such as 
institution of provident fund or a system of retirement gratuity or old 
age pension. In this chapter, it is proposed to analyse the findings of 
the Adjudicators, etc., on this subject and also to discuss briefly the 
provision which already exists in regard to this matter in India and 
abroad. 

Existing Position —Even prior to the awards of Industrial Tribu- , 
nals, etc., several employers in this country had instituted provident 
funds or gratuity schemes for their workers but schemes for old age 
pensions were rare. Among the former, prominent mention should be 
made of industrial workers employed directly or indirectly by the 
Central Government in the Railways, Posts and Telegraphs and Port 
Trusts. The railway employees have got at present a provident fund- 
cum-gratuity scheme. A pension-eum-gratuity scheme for railway 
employees is under consideration. Under this scheme, the future en¬ 
trants will be in a position to opt either for a pension-cum-gratuity 
scheme or take hal f of the gratuity at the time of retirement and com¬ 
mute the other half as pension. Employees in the Posts and Telegraphs 
Department are given full pension after 30 years* (25 years for old 
entrants) service. The Railway provident fund is a contributory one 
and the rate of contribution is 8J per cent, of the salary both by the 
employer and the employee. Gratuity is paid at the rate of 15 days’ 
salary for every year’s service subject to a minimum service of 15 
years. The system obtaining in the Port' Trusts is the same as that on 
the Railways. In some of the Municipalities, notably the Municipality 
of Bombay, the scheme of provident fund and gratuity has been ob¬ 
taining for a long time now. However, before the enforcement of the 
Employees Provident Funds Act and the scheme framed thereunder 
which are discussed below in a separate section, many of the schemes 
of private employers were either restricted to their clerical staff or to 
workers who were permanently employed or to those in receipt of a 
certain minimum income. There was also no uniformity in regard to 
the contribution of the employee nor in regard to the terms and condi¬ 
tions of payment. Gratuity was usually payable at the discretion of 
the employer only to those who had put in long approved service or 
had shown good behaviour. The sole judge of approved service or of 
good behaviour was the employer himself and there have been cases 
in which workers belonging to an industrial establishment were de¬ 
prived of the employers’ contribution to the fund or of the benefits 
of gratuity because they went on a strike which, although not illegal, 
was considered by the employer to be unjustified. In so far as the 
provisions made by private employers in this country about a decade 
back were concerned, the observations of the Labour Investigation 
Committee may be cited. 
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“Only some of the Provident Funds are registered, while most are 
not. As regards eligibility, there are wide variatons; in some cases, 
the clerical and office staff only are covered; in others only permanent 
workers (and the definition of permanency itself varies from concern 
to concern) and in others still, all employees except casual labour are 
covered. Some employers impose income qualifications and here also 

there are numerous variations. The amount of total contribution 

also varies widely, generally ranging between 5 per cent and 12£ per 

cent.In almost all cases, however, the worker must have served 

for at least fifteen years (or more in some cases) and to the entire 
satisfaction of the employer, before he is eligible to receive the em¬ 
ployer’s contribution to the provident fund; and it must be remember¬ 
ed that it is the employei himself who decides whether the worker 

has been of good behaviour or not. In almost all cases, gratuity 

is payable only to deserving workers of proved good behaviour, the 
sole judge of the deservedness being the employer himself. Hence 
there is always scope for discrimination.”* 

Practice in Foreign Countries —In foreign countries, because of 
State schemes of old age pensions and of social security, the question 
of provision for the future of the employee does not assume the im¬ 
portance which it has in this country. The best known social security 
scheme in the world is. of course, the Beveridge Scheme obtaining in 
the U.K. In Great Britain, a basic old age pension of 10 shillings per 
week used to be paid before the introduction of the National Insurance 
Act, 1946. After the introduction of this Act. the existing old-age pen¬ 
sions, both contributory and non-contributory, were replaced by the 
new retirement pensions, the rates of which were 26 shillings a week 
for an individual of either sex and 42 shillings for a couple. A new 
social security system has been enacted and introduced in West 
Germany. The laws connected with the new system make it compul¬ 
sory for 80 per cent, of all German workers to belong to it. Of the re¬ 
maining 20 per cent., many are voluntary members of the system. The 
new scheme embraces practically the entire West German working 
population. In addition to basic old age pension paid by the Govern¬ 
ment, several employers have schemes of their own for safeguarding 
the future of the employees. Moreover, life insurance is much more 
prevalent in occidental countries than it is in India. In this connection, 
the following remarks of an Actuary may be quoted: 

“Life insurance in India has touched only a fringe of the total 
population, consisting mostly of the middle and upper classes, and 
does not appear to have reached the working classes. The primary rea¬ 
son for this is that their income is not at all sufficient to provide the 
enduring savings necessary to pay for life insurance over and above 
the minimum standard of living necessary even under Indian condi¬ 
tions.The next reason for the Indian workers not having taken 

to life insurance is the absence of the necessary insurance service in 
this country comparable to what is provided in industrial insurance 
in Western countries.”! 


•Labour Investigation Committee—Main Beport, p. 36L 

tProWenwof Indian Ubonr-A Symposium (Published by«u>l^ov,rBur B «u,OoT e m m e D t 
of India, Ministry of Labour—1047) pp, 38*30, 
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Recently the Life Insurance Corporation has introduced cheap 
policies known as ‘Janta Policies’ in order to encourage insurance 
among people with low-income groups such as industrial workers. The 
minimum amount for which a policy can be taken has been reduced 
to Rs. 500. No medical examination is necessary and some concession 
is given to employers taking out a specified number of policies for 
their employees. 

Government’s Policy and Findings of Committees, etc .—For a long 
time the worker in Indian industry did not press the demand for the 
provision for his future to be made by the employer for the reason 
that, until quite recently, we had no industrial proletariat as such. An 
industrial worker, more often than not, returned to his village.during 
busy agricultural operations and thus the village home and land 
constituted in some measure a source of social security. With the dis¬ 
integration of the joint family system in the villages and coming into 
being of a class of industrial workers cut off from the villages and 
solely dependent on their earnings in the factories, etc., the problem 
of provision for their future became pressing. In fact, at the time of 
the investigations of the Royal Commission on Labour in India, this 
matter came up for discussion and the Commission observed as 
follows: 

“Until such time as it is found practicable to constitute either a 
general scheme of old age pensions or provident funds for industrial 
workers, Government should, wherever possible, encourage employers 
by financial grants or other means to inaugurate schemes of this 
nature for their employees”*. The Kanpur Labour Enquiry Committee 
(1938) as also the Bihar Labour Enquiry Committee (1938) recommend¬ 
ed the introduction of contributory provident fund schemes. The Bom¬ 
bay Textile Labour Inquiry Committee was of the opinion that “cir¬ 
cumstances do not permit the immediate introduction of old age pen¬ 
sion in the cotton textile industry” but suggested that a system of 
paying retirement gratuities after about 15 years’ qualified service 
should be introduced in the industry. It also recommended that Gov¬ 
ernment should make the provisions of the Provident Funds Act of 
1925 applicable to provident funds, wherever they existed, for the 
benefit of workers. Although the recommendations of the Com¬ 
mission as also of the Committees referred to above have 
not been implemented in full by the Governments concerned, 
the Central Government took steps to amend the Provident Funds 
Act, 1925 in order to accord special treatment to registered provident 
funds for income-tax purposes. Besides, the tripartite Labour Con¬ 
ference (1943) and the Standing Labour Committee (1944) apDroved 
the Model Rules relating to provident funds for industrial employees. 
Apart from the introduction of provident fund schemes by private 
employers as a result of the awards of Industrial Tribunals etc., it 
should be noted that a great step forward in this direction was ini¬ 
tiated in regard to workers employed in coal mines. The Government 
of India enacted the Coal Mines Provident Fund and Bonus Schemes 
Act, 1948 and framed thereunder the Coal Mines Provident Fund 
Scheme. The rate of contribution by the employees under the scheme 
is based upon total emoluments, i.e... basic wages, dearness allowance 

•Report of tfce Royal Oontmiasion on Labour in India—p. 8fl#. 
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and cash equivalent of concessional rations taken at the rate of Rs. 15 
p.m. The contributions by the employees or employers are equal and 
vary for various income groups—the minimum being ten annas per 
month by those whose emoluments are up to Rs. 10 per month and 
maximum being one anna in the Rupee for those whose emoluments 
exceed Rs. 240 p.m. 

On 15th November, 1951 the President promulgated an Ordinance 
to provide for the institution of compulsory provident funds for em¬ 
ployees in factories and other industrial establishments. Except in the 
case of coal mines where contributory provident fund scheme for 
workers is operating under the Coal Mines Provident Fund and Bonus 
Schemes Act, 1948 there was no statutory provision for the institution 
of compulsory contributory provident funds for workers in any indus¬ 
try. The Ordinance authorised the Central Government to frame an 
Employees’ Provident Fund Scheme for the establishment of provi¬ 
dent funds for employees or any class of employees in factories or 
class of factories which were specified. The Ordinance was replaced 
by the Employees’ Provident Funds Act passed by the Parliament in 
1952. The Act has been implemented through the Employees’ Provi¬ 
dent Fund Scheme, brought into force in parts on various dates begin¬ 
ning from the 6th October, 1952. 

The Act and the Scheme were in the first instance made applicable 
to all establishments excluding those belonging to the Government or 
a local authority in six major organised industries, viz., Cement, 
Cigarettes, Electrical, Mechanical or General Engineering Products. 
Iron and Steel, Paper and Textiles provided they employed 50 or more 
persons and had been in operation for a period of three years. The Act 
has been extended to various industries, establishments, etc., from 
time to time. At present it applies to 26 industries, five classes of plan¬ 
tations, four categories of mines and newspaper establishments, giving 
the benefit of compulsory contributory provident fund to about 24 
lakhs of workers. Every employee working in an establishment cover¬ 
ed by the Act and the Scheme is eligible for membership of the 
Employees’ Provident Fund provided he: 

(i) is not an apprentice; 

(ii) is not employed by a contractor; 

(iii) has completed one year’s continuous service in an estab¬ 
lishment; and 

(iv) is getting pay (basic wages plus dearness allowance plus 
cash value of food concessions) not exceeding Rs. 500 p.m. 
provided that an employee whose pay exceeds Rs. 500 p.m. 
after he has become a member of the Fund shall continue 
to be member thereof although his contribution as well as 
that of his employer shall be restricted to be calculated on 
the basis of Rs. 500 p.m. 

Every member of the Fund is required to contribute one anna per 
rupee of his basic wages and dearness allowance. This contribution is 
deducted by his employer from the wages. The employer is required 
to contribute an equal amount as his share and to remit the total 
amount to the Regional Provident Fund Commissioner concerned who 
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has been appointed to administer the Scheme in each State under the 
direction and control of the Central Provident Fund Commissioner, 
who is the Chief Executive Officer of the Fund. 

Under the Second Five Year Plan, it has been recommended that 
the Employees’ Provident Fund Scheme which was instituted on a 
statutory basis during the period of the First Plan should be extended 
to cover industries and commercial establishments employing 10.000 
workers or more in the country as a whole. The question of enhance¬ 
ment of the rate of contribution from (]\ per cent, to 3J per cent, has 
also to be further studied. 

There has been some demand for legislation to provide for pay¬ 
ment of gratuity to industrial workers who retire on attaining the age 
of superannuation or whose services are terminated earlier. The need 
for amalgamating various social security schemes and benefits to form 
a single comprehensive scheme has been recently felt by different 
interests concerned. Accordingly the Government of India has set up 
a study group to draw up a comprehensive social security scheme for 
workers. The study group has to examine how the existing social secu¬ 
rity schemes and other benefits provided to workers could be com¬ 
bined into a comprehensive scheme and has to work out the adminis¬ 
trative details of such a scheme. 

At present, statutory social security measures for workers include 
the Workmen’s Compensation Act. the Maternity Benefit Legislation, 
the Employees’ State Insurance Scheme and the Employees’ Provident 
Fund Scheme. 

The study group would also examine whether additional benefits 
could be given io the working class without any appreciable increase 
in the total liability of employers and workers. Besides, it will go into 
the question of converting wholly or partly workers’ provident funds 
into suitable pension schemes, and make recommendations. 

Decisions and Recommendations of Industrial Tribunals —A gist 
of the recommendations of Industrial Tribunals, etc., in regard to 
provident fund and gratuity in important disputes are given in Appen¬ 
dix V. In giving their awards, the Tribunals, before making specific 
recommendations, have often discussed the general considerations 
underlying the question of making provision for the future of workers 
and these may briefly be dealt with here before discussing the specific 
recommendations of the Industrial Tribunals. 

Several Tribunals have shown a preference for schemes of provi¬ 
dent fund and gratuity rather than for pension schemes. For instance, 
the Industrial Tribunal, Visakhapatnam, in the dispute between the 
workers and the management of the Tungabhadra Industries, Ltd., 
Kurnool, observed as follows:— 

•“Provident Fund is a retirement benefit, the importance and 
the necessity of which in the interest of workers cannot be 
minimised, because when workers work during the best part 
of their lives for a concern, they must have something to 
fall back upon at the time of retirement. It is necessary for 

• imilif t Government Gazette, dated 6th July, 1955, 
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the contentment of workers upon which depends good em¬ 
ployer-employee relations so very necessary for the pros¬ 
perity of the industry”. 

On the other hand, some Industrial Tribunals were doubtful if a 
system of provident fund or gratuity would be as beneficial to the 
workers as a pension scheme. The Tribunal in the dispute between the 
Standard Vacuum Oil Company and its employees in Bombay observ¬ 
ed—“whether a pensioner is relatively a loser compared to an em¬ 
ployee entitled to provident fund depends upon various personal fac¬ 
tors, such as the amount of his pension, his longevity and his habits 
of spending. But none can deny the sense of security which a pensioner 
feels on retirement compared to the insecurity which a person with 
lump sum provident fund accumulation on his hands feels on his 
retirement”.* 

In several disputes the workers have claimed gratuity in addition 
to the institution of provident funds. The question whether more than 
one form of retiring benefits are proper arose in many cases before 
the Tribunals. The views of the Tribunals have not been uniform in 
this respect. The general feeling, however, has been to allow more 
than one such benefit. There is no impropriety in allowing to exist 
side by side more than one retiring benefits in a company if it has 
the capacity to bear the burden. Moreover in the case of those who 
retire due to old age or physical disability or die after short service, 
the amount of provident fund is not likeiy to be large or would not 
be such an amount as would carry them or their heirs or dependants 
for long without any serious difficulty. In such a case.’ gratuity would 
afford an additional relief. The remarks of the Labour Appellate 
Tribunal in Appeal (Mad.) No. 85 of 1956 in the case of the Mettur 
Industries Ltd., may be quoted. They said, “whenever the financial 
condition of a concern permits the introduction of a gratuity scheme, 
it Should be introduced for the benefit of the workers irrespective 
of the existence or otherwise of any provident fund scheme, statutory 
or voluntary, as the two schemes for provident fund and gratuity are 
meant to serve different purposes”. The same Tribunal stated in 
Appeal (Bom.) No. 297 and 312 of 1955 in the case of New Sherrock 
Spinning and Manufacturing Co. Ltd., and others: 

“Wherever a concern has the capacity to give two retiring bene¬ 
fits of provident fund and gratuity, there is no bar to their being 
given together. Without doubt the fact that the provident fund scheme 
at a higher rate is available to the workmen will be taken into 
account in fixing the quantum of gratuity just as much as the scheme 
for the payment of retrenchment compensation will also be taken 
into consideration when deciding upon the gratuity payable on termi¬ 
nation of service within the earlier years of a man’s career”. 

In Bombay State, the general practice followed by Industrial 
Tribunals is to allow the benefits of both provident fund and gratuity. 
Gratuity is more necessary in the case of workers who have been 
in the service of the employer for some years prior to the introduc- * 
tion of Provident Fund Scheme. The Tribunals appointed in the 
Engineering industries in West Bengal, however, are of the opinion 
that workers should be entitled to claim only one kind of benefit, 

"Bombay Industrial Court RapcnWr—^»b--^rtw«nb«r, -IMS, pp. *10-12, 
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either provident fund or gratuity. These Tribunals while recommend¬ 
ing provident fund or gratuity referred to the Major Engineering 
Award of 1948 wherein the Tribunal was of the opinion that it would 
be putting too heavy burden on the employers to insist on both provi¬ 
dent fund and gratuity. The principle laid down by the Tribunal was: 

“that dual burden of gratuity scheme and provident fund can¬ 
not be imposed upon the employer unless he is enjoying 
huge profit and has built up large depreciation fund and 
the reserve and the company is thus capable of sustaining 
the dual burden”. 

Consequently, in certain awards, the demand for gratuity was 
rejected on the plea that Provident Fund Scheme was in force. Thd 
Tribunals referred to the report of the Bihar Labour Enquiry Com¬ 
mittee wherein it was stated that “the Chairman (Dr. Rajinder 
Prasad), M/s. Heyman Saran and Gandhi are of the opinion that 
where provident fund is available, it would not be proper to institute 
in addition to it a system of retiring gratuity by law and it should 
be left to the discretion of the management”.* The Tribunals appoint¬ 
ed in the Cotton and Oil Industries in Delhi have also rejected the 
demand for gratuity. In most of the industrial concerns in Madras 
both provident fund and gratuity do not co-exist. In an award relat¬ 
ing to the Engineering Industry in Kerala, the Industrial Tribunal, 
Quilon rejected the demand for gratuity. The Tribunal was of the 
opinion that these industries should not be burdened further as any 
additional burden would ‘kill the goose that lays the golden egg’. The 
Tribunal further stated that granting of gratuity over and above 
provident fund would have serious repercussions in other industries 
in the State and neighbourhood and any short-sighted ‘penny-wise and 
pound foolish’ policy would be detrimental to industrial progress. 

Besides provident fund and gratuity, retrenchment compensation 
has also been awarded in certain awards by the Industrial Tribunals. 
Retrenchment relief was awarded by the Tribunal in the case of 
retrenchment of the employees of General Motors (India) Ltd., Bom¬ 
bay. f In a similar case concerning retrenchment in the Bangalore 
Woollen, Cotton and Silk Mills Ltd., the Adjudicators directed that the 
retrenchment relief was in addition to any scheme of gratuity. The 
Industrial Tribunal, Bombay in the dispute between the Chemical 
Industries and Pharmaceutical Laboratories, Ltd., Bombay rejected 
the demand for gratuity in the case of termination of service, as the 
workers were entitled to receive certain amount of compensation as 
retrenchment relief under the Industrial Disputes (Amendment) Act. 
This view did not find favour in a dispute between the General Motors 
India. Ltd., and their workmen wherein the Labour Appellate Tribunal 
observed that “compensation as a retrenchment relief and gratuity as 
a retiring benefit intended to serve two entirely different purposes. The 
former is intended to serve an employee during his period of unemploy¬ 
ment and distress when he has to search for an employment while the 
latter is intended to be a provision for old age and to meet the mis¬ 
fortune of mental and physical incapacity’^ The same Tribunal 

~ *Roport of the Bihar Labour Inquiry Committee (p. 55). 
ffL.L.J. (I). 1853, p. 748). 

1(1953, L.L.J., p. 748). 
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remarked in Appeal (Bombay) Nos. 63 and 68 of 1956 regarding 
M/s. National Electric Industries Ltd., and its workmen: “Even though 
retrenchment relief has been given by statute, it does not prevent a 
Tribunal from giving a scheme of gratuity in which a provision has 
been made for relief in the event of retrenchment”. 

Provident Funds 

Two types of cases have come before the Tribunals: (a) those 
relating to alteration in the rules of existing funds and (b) establish¬ 
ment of new funds. In regard to the former, the Tribunals have gene¬ 
rally made recommendations and not passed orders because, as stated 
by a Tribunal in Bombay “it is open to this Tribunal to make recom¬ 
mendations to an employer or company with respect to a provident 
rund scheme, although it might not be open to it to make orders bind¬ 
ing upon the trustees and beneficiaries who are not before it as parties 
or on the Commissioner of Income-tax whose approval to the scheme 
is necessary in order to obtain exemption from income-tax”*. Similar 
views were expressed by the Tribunal in the dispute between the 
Mazgaon Docks and their employees which held that “no change in 
the rules of the provident fund which might amount to a revocation 
of the trust can be ordered without their (Trustee’s) consent”. 

In a number of cases, the Tribunals have awarded the institution 
of provident funds for the employees on a contributory basis. However, 
when the adjudicating authority felt, on an examination of relevant 
facts, that the company or the employer concerned could not bear the 
financial burden involved or where the business carried on was of a 
temporary nature, the Tribunals did not recommend the institution of 
such funds. 

Rules —In most cases the adjudicating authorities have not 
framed any detailed rules but have laid down the basic principles, 
such as the contributions of the employers and employees, the scope 
of the schemes, the period after which the employee would be eligible 
for the employers’ ‘contribution, the manner of administering the 
funds, etc. On the other hand, some of the adjudicating authorities 
have merely suggested that such funds should be on the lines of the 
Provident Fund Scheme framed by the Government of India. 

Scope of the Scheme —Two problems arise in regard to this 
matter: (a) whether the fund should be compulsory or voluntary; 
and (b) whether it should be open to all the employees or to certain 
categories of employees only. The consensus of opinion among the 
Adjudicators appears to be that it should be compulsory and not left 
to the discretion of the employees. The Bengal Engineering Tribunal, 
for instance, has observed: “It should be compulsory for the perma¬ 
nent employees of all classes to join it: if it is left to the discretion 
of each concern to make it compulsory, many concerns may seek to 
reduce their liability by making the scheme voluntary: the lower 
paid employees may not join the fund if it is left to their choice’’.t 

With regard to coverage, the general feeling has been that all 
employees with a year’s service in the concern shall be covered. 

* Award of Industrial Tribunal in the dispute between Alcoek Ashdown and Co. and their 
workmen. (Bombay Government Gazette Extra-ordinary, dated 16th June, 1948). 

t Published in the Gazette of Calcutta, dated 12th July, 1950. 
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Contributions —Adjudicators have generally recommended equal 
contributions by the employers and the employees either at the rate 
of 6J per cent of the wages (or an anna in the rupee) or 81 per cent 
(or an anna four pies in the rupee). In some cases, the Tribunals have 
agreed to the increase in the rate of contribution to 10 per cent, if 
they felt that such an increase was justified on grounds of financial 
stability of the employer. The Industrial Tribunal, West Bengal while 
recommending an increase in the rate of contribution to 10 per cent 
in an award* stated that “The provident fund contribution by the 
company always endears it lo the employees and so produces good¬ 
will between the employer and the employees. It is also a cord which 
generally tightens in course of years and binds down the employees 
and the employer'’. The Industrial Tribunal, Madras in an awardf 
relating to the dispute between the management and the workers of 
M/s Binny and Co., did not agree to the increase in the rate of contri¬ 
bution. Similarly the Industrial Tribunal, West Bengal in the matter 
of an industrial^ dispute between Calcutta Tramways Co. Ltd., and 
their employees rejected the demand for an increase in the rate of 
contribution on the ground that the provident fund in the Calcutta 
Tramways Co. was much higher in view of the fact that the minimum 
basic wage of Rs. 37/8/- was much higher than that paid in any other 
comparable industry as for example, the Engineering Industry or the 
Jute Industry in West Bengal and therefore 6j per cent of the basic 
wage was much higher than what is available to the workmen of 
other industries. 

Generally the rates of contribution recommended by the Adjudi¬ 
cators are based on basic wages but in certain cases, the basis has 
been changed to emoluments including basic wages and dearness 
allowance. For instance, in an award relating to Chemical Industry 
in West Bengal, the Tribunal recommended the rate of contribution 
as 6| per cent of the basic wages and dearness allowance. 

Eligibility to Employers’ Contribution —A minimum qualifying 
period of service has generally been laid down for entitling the 
worker to the employers’ contribution to the fund. In a number of 
awards relating to the engineering industry in Bombay, this period 
is ten years’ continuous service. A minimum period of service has also 
been laid down for getting at least a part of the employers’ contribu¬ 
tion and this minimum is three years in some cases and five years in 
others. Provision has been made for the payment of the full amount 
of the employer’s contribution if an employee is retrenched or is 
incapacitated while in service of the company. It is generally recom¬ 
mended that an employee who is dismissed from service for serious 
misconduct would not be entitled *to employer’s contribution at all. 

Administration —Almost all provident funds vest in Trustees. The 
demand of the workmen for representation on the Board of Manage¬ 
ment of the fund has in a few cases been partially accepted. In an 
industrial dispute between M/s Western India Match Co. Ltd., 
Bareilly and its workmen, the latter wanted equal representation on 
the Board of Trustees. The State Industrial Tribunal, Uttar Pradesh, 
observed that employers should amend the provident fund rules so 

♦PuMhbed in tho Gazette of Cairn Ur, dated 12th July, 19/50. 

+PuWished in the Madras Gazette, dated 6th April, 1967. 

JPul liahed in the Calcutta Gazette, dated 12th January, 1966. 
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as to provide that at least one of the Trustees should be a subscriber 
(workman) elected by the subscribers (workmen) to represent them. 
In case he dies, resigns, refuses to act or becomes incompetent or in¬ 
capable of action, another such subscriber, so elected, 6hall take his 
place as a trustee. 

Gratuity 

Certain adjudicating authorities have, as stated above, accepted 
the demand for retiring gratuity in addition to provident fund. 
However, in units where a scheme of provident fund did not exist, 
Adjudicators have shown preference for provident fund rather 
than for gratuity although both have been awarded in some cases in 
the interests of certain categories of workers. The Industrial Tribunal, 
Bombay, in an award relating to the dispute between the New Piece 
Goods Bazar Company. Ltd., and the workmen employed by it, ob¬ 
served as follows: “A provident fund scheme has many advantages 
over a scheme of gratuity as in provident fund not only does the 
worker get the company’s contribution but he is compelled to save 
some part of his income and therefore, the amount that becomes 
available to him at the end of the period is much larger than what he 
would have got under a scheme of gratuity”.* The Tribunal, how¬ 
ever, stated that if only a provident fund scheme was directed to be 
started now, old workmen would lose the benefit in respect of their 
past service and hence recommended a gratuity-cum-provident fund 
scheme. In the case of small companies employing a small number 
of workers and in certain cases to cover the employees who were in 
service prior to the introduction of provident fund, Adjudicators have 
shown preference for a system of retiring gratuity. 

There is no unanimity of opinion among Adjudicators in regard 
to the minimum period of service which should entitle a worker to 
gratuity. In a large number of cases in Bombay, the period fixed is 
fifteen years and in West Bengal it varies from 10 years to 25 years 
Provision has. however, been made for the payment of gratuity on 
a diminishing scale in cases of termination of service by the employer 
before the completion of the stipulated period of service. In the case 
of Forbes, Campbell & Co. Ltd. (1954 II. L.L.J.. pages 477—482) the 
Labour Appellate Tribunal pointed out that provision for gratuity on 
termination of service after a continuous period of five years has now 
become a common feature of gratuity schemes. The same Tribunal 
may be quoted in another case. It said: “Gratuity is no doubt a 
retiring benefit ordinarily payable to an employee for his long and 
faithful service to the employer but a provision for gratuity on termi¬ 
nation of service after a continuous period of 5 years has now become 
a common feature of all gratuity schemes”.! In regard to the rate at 
which gratuity is payable, there is no unanimity among the Adjudi¬ 
cators. However, the two scales most frequently recommended are; 
(a) 15 days pay for each year of completed service; and (b) one 
month’s pay for each year of completed service, (b) was common 
before the enactment of the Employees Provident Funds Act, 1952 
while (a) has generally been awarded thereafter. The Industrial 
Tribunal at Dhanbad in the dispute between certain employers in 
Bombay Port and their workmen, awarded gratuity at the rate of 10 

•Published in Hie Gazette of the Goverorrent of Bombay, dated 14th June, 1957. 

tLabour Appeal Cases, 1954. p. 809, 
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day s salary for each completed year of service. The maximum limit 
of gratuity payable has been fixed in a large majority of cases as 
being equivalent to 15 months’ pay or wages. 

In cases of death or physical and mental disability of the em¬ 
ployee while in service provision generally exists for payment of 
gratuity at a prescribed rate irrespective of the number of years of 
service put in. The awards generally provide that in the case of dis¬ 
missal of an employee for gross misconduct no gratuity should be 
payable. 

Pension 

On the question of pension, the Tripartite Standing Labour Com¬ 
mittee at its 10th Session came to the following conclusion: “These 
benefits are provided in other countries in the form of old age and 
survivor’s pensions either by means of social insurance or social 
assistance schemes. In either case they involve substantial 
subsidies from public funds. Central and State Governments in India 
are, at the moment, unable to provide these subventions. The intro¬ 
duction of a pension scheme will also have to be preceded by a 
detailed investigation into the average periods of employment and 
rates of mortality, which necessarily will take time to complete. More¬ 
over, a pension scheme is not likely to be of as much benefit as a 
Provident fund scheme to a population of industrial workers with a 
large turnover such as is the case in India”. The International Labour 
Organisation in their Report to the Preparatory Asian Regional Con¬ 
ference on the question of pension stated as follows: “Compulsory 
saving is even preferable to compulsory pension insurance so long as 
there is large turnover among industrial workers and the interchange 
of workers between industry and agriculture remains frequent. The 
provident fund meanwhile encourages the formation of a stable 
labour force’; 

In certain awards, the demand for pension was rejected on the 
ground that there existed a scheme of provident fund. For example, 
the Industrial Tribunal West Bengal in the *dispute between M/s 
Burn & Co. Ltd., and their workmen rejected the demand for pension 
as there existed in the Company a scheme of provident fund. 

The Industrial Tribunal.t Vijayavada in the matter of labour 
dispute between the staff and the management of the Nellimarla Jute 
Mills Company Ltd., and the Chittivasala Jute Mills Company Ltd., 
also rejected the demand for pension on the ground that there existed 
a scheme of contributory provident fund. The Tribunal stated that a 
scheme of pension was neither desirable nor feasible at present. In 
its view, pension was really a State responsibility. Similarly in the 
Bengal award given on the 31st August 1948, the learned Adjudicators 
expressed the view that any scheme of pension in the case of mill 
workers was more or less ineffective. In fact, in the Bengal award, 
the pension system that was in vogue, was directed to be discontinued 
in the interest of the workers. 

*PaMU9ied fa fteOafetfltt» Gazette, dated 12th July, M5fc 

tPdMbhed fa the Madras duetto, dated 12th .Tanner', 1050, 
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CHAPTER VUI 

PAYMENT OF WAGES DURING A PERIOD OF STRIKE OR 

LOCKOUT 

Ever since the introduction of adjudication system in this country, 
the question of payment of wages during a period of strike or lock-out 
has figured prominently before adjudicating authorities. There being 
no specific provision either in civil or industrial law and in the absence 
of any set of universal principles, the adjudicators in the initial stages 
had to base their decisions on the circumstances of each case before 
them and in the light of their own views on the subject. Naturally, 
therefore, very often quite conflicting views were expressed. This 
process, however, led to evolution of body of case laws which now 
provide some broad principles for the guidance of the adjudicating 
authorities. In this chapter it is proposed to discuss the laws and 
practice in foreign countries as well as in India on the question of 
payment of wages for the period of strike or lock-out. Before proceed¬ 
ing with the discussion of the subject it seems worthwhile to explain 
the precise connotation of the terms ‘strike’ and ‘lock-out’. Under the 
Industrial Disputes Act. 1947, “Strike” means ‘a cessation of work by 
a body of persons employed in anv industry acting in combination, 
or a concerted refusal or a refusal under a common understanding, of 
any number of persons who are or have been so employed, to conti¬ 
nue to work or to accept employment’, and “Lock-out” means ‘the 
closing of a place of employment or the suspension of work, or the 
refusal bv an emplover to continue to employ any number of persons 
employed by him’. Besides the above two terms the other considera¬ 
tions which have largely influenced the decisions of adjudicating 
authorities are whether the strike or lock-out in auestion were legal 
or illegal or whether thev were in anv wav influenced by unfair 
labour practice. Sections 22 to 24 of the Industrial Disputes Act. 1947. 
describe the circumstances under which a strike or lock-out is to be 
deemed as illegal. These briefly are: Any strike or lock-out in a public 
utility service is illegal if it is commenced or declared (1) without 
giving to the employer or employee, as the case may be, a notice of 
strike or lock-out in the prescribed manner, within six weeks before 
striking or declaring a lock-out, or (2) within 14 days of giving such 
notice, or (3) before the expiry of the date of strike specified in any 
such notice, or (4) during the pendency of any conciliation proceed¬ 
ings before a Conciliation Officer and seven days after the conclusion 
of such proceedings. No notice, however, is necessary for a lock-out 
or a strike if a strike or lock-out is already in existence. In the case 
of other undertakings, the Act provides as follows: 

- Any strike or lock-out is illegal if commenced or declared during 
(1) the pendency of conciliation proceedings before a Board and seven 
days after the conclusion of such proceedings; (2) the pendency of 
proceedings before a Tribunal and two months after the conclusion of 
such proceedings: or (3) any period in which a settlement or award 
is in operation, in respect of any of the matters covered by the settle¬ 
ment or award. Continuance of a strike or a lock-out is not illegal 
if it existed prior to its reference to a Board or Tribunal provided that 
such a strike or lock-out was not in contravention of the provisions 

;<* -‘V. \ 
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of the Act, when it commenced or its continuance was not prohibited 
by the Government concerned under Section 10(3). A strike or a 
lock-out declared in consequence of an illegal lock-out or a strike is 
also not legal. 

Principles, Law and Practice in Other Countries 

In many countries the payment of wages during a period of 
strike or lock-out is not regulated by law so much as by practical or 
factual considerations. The principles and practices developed in such 
countries have emerged from the general rules governing contracts 
and from the nature and legal effects of strikes or lock-outs. In the 
first place, under the general rules of contract, the wage or salary 
is a consideration for services rendered. Where no services have 
actually been rendered, the obligation to pay wages does not arise. 
This rule has been applied to cases of strikes or lock-outs. It is con¬ 
sidered that a strike or lock-out is a weapon of economic warfare to 
which a party to an industrial dispute may resort at its own risk and 
on its own responsibility. In so far as shouldering the financial burden 
of the struggle is concerned, the policy of Governments in these 
countries is to leave the parties alone. This policy throws a heavy 
responsibility on trade unions in deciding whether to declare a strike 
or not. To make up for the loss of wages, the unions in most of these 
countries have developed the practice of paying strike or dispute bene¬ 
fits to the strikers, either from union funds built up through regular 
contributions or assessments or from funds raised through appeals 
for contribution. 

In the second place, the strike or lock-out may constitute a breach 
of contract. In case of lock-out, such a breach of contract may entitle 
the union or the workers concerned to damages. On the other hand, 
the rule that has for a long time been followed is that a strike in 
breach of contract entitles the employer to terminate the same. The 
right of the strikers to be reinstated in their former jobs is thus 
dependent on the employer, although in practice a settlement follow¬ 
ing the strike usually involves the reinstatement of strikers. But in 
these cases there is generally no question of the payment of wages 
during the period of strike. The concern of Governments has been 
more specially directed to protecting the reinstatement rights of the 
workers where the strike is considered lawful. Thus, in France, 
Luxembourg and in a number of Latin American countries, it has 
been provided that a strike does not end a contract of employment 
but simply suspends it.* Since the contract is simply suspended, the 
right of the strikers to reinstatement is preserved; but the suspension 
obviously carries with it the suspension of the employer’s obligation 
to pay wages. 

Finally, the payment of wages during the period of a strike dr 
lock-out may be the subject of settlement or agreement between the 
parties. Such cases appear to be extremely rare. Employers would 
object to such payment since they would virtually be supporting the 
use of an economic weapon against them, while the trade unions them¬ 
selves which are jealous of their status as independent organisations 

•The Protection of Employees on” the Termination of Contracts of Employment, by E. 
Here, International Labour Review, April,1954, pp. 29o—320.'Among the Latin-American conn-, 
tries which nave enaoted this type of regulations are, Mexico, Columbia, Bolivia, Chile, Argen¬ 
tina, Costa Rioa, Ecuador and Venezuela, : * 

LB383DofLB—9(a) 
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would eschew any kind of support from the employers in carrying 
on collective action. However, it has been stated that in Japan—“Be¬ 
cause of the inexperience of all parties and the initial timidity of 
employers, the Japanese trade unions at first enjoyed some unusual 
advantages. Wages were commonly paid during strikes (apparently 
on the basis of the employer’s agreement and not by authoritative 
decision).Union officers enjoyed great freedom to engage in orga¬ 
nising activity while continuing to draw their regular pay,. But 

as employers, government and SCAP took a firmer attitude toward 
labour, these privileges were gradually cut down. By 1948 strikers did 
not as a rule draw wages”.* 

In other countries the determination of the issue of strike or 
lock-out pay does not merely rest on simple considerations of facts 
but is regulated by specific laws on the subject. For instance in the 
U.S.A. the matter is governed by the National Labour Relations Act. 
In a number of Latin American countries specific regulations have 
been framed. 

Among the Latin American countries which have enacted regu¬ 
lations of the above mentioned type are Mexico, 1 Ecuador,* Costa 
Rica* and Guatemala.* Generally, under these regulations, the pay¬ 
ment of wages during the period of a strike may be ordered by the 
competent authority if the strike is declared to be lawful, if it is due 
to a cause or causes for which the employer is responsible and if the 
requirements for declaring a strike have been complied with. It is 
also provided that a lock-out may be declared only for any of the 
purposes authorised by law and with the approval of the competent 
authority, and where an employer declares a lock-out without these 
conditions being oresent, he may be made liable for the payment of 
wages for the period of the lock-out. 

By way of illustration the pertinent provisions of the Mexican 
Federal Labour Act are cited below.: — 

Sec. 260. The purposes of a strike shall be as follows: 

(1) to obtain equilibrium between the different factors of pro¬ 
duction, bringing the rights of labour into harmony with 
those of capital; 

(2) to obtain from the employer the conclusion of or compli¬ 
ance with, a collective contract of employment; 

(3) to exact the revision of a collective contract, if necessary, 
upon the expiration of its period of operation, under the 
condition and in the cases laid down in this Act. 

Sec. 264. A strike shall not be declared unless— 

(1) the 6ole purpose thereof is one or more of the objects speci¬ 
fied in Sec. 260 of this Act; 

(2) it is declared by a majority of the employees of the under¬ 
taking or business concerned. 


* Aspect* of Japan'* Ldbow Protkm*, by Miriam 8. Farley, Issued under the auspice* of the 
International Secretariat, Institute of Pacific Relation*. The John Day, Go., 1950, pp. 90-91. 

. I * Leriahrif* eeriee, 19S1—Mex. 1. 

. • tJTlMS-Bo. 1. 

* 13.1948—CJt. I 
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Sec. 265. Before declaring a strike the employees shall: 

I. forward their application in writing to the employer and fix 
therein a time limit of not less than six days (10 days in case 
of public services) for compliance therewith and state the 
day and hour on which the strike is to commence; 

II. forward to the competent conciliation and arbitration board 
a copy of the application sent to the employer; 

III. wait until the employer or his representatives have 6ent a 
refusal to the employees’ application or failed to reply 
thereto within the time limit laid down. 

Sec. 271. If the conciliation and arbitration board declares that a 
strike undertaken for any of the purposes stated in Sec. 260 is law¬ 
ful, that the employer is responsible for the causes of the strike and 
that the employees have complied with the requirements, the em¬ 
ployer shall be sentenced to pay the wages due for the days on which 
the employees abstained from work. 

Sec. 278. A lock-out shall not be lawful unless over-production 
renders the suspension of work necessary to maintain prices within 
profitable limits and shall be subject to previous approval by the 
conciliation and arbitration board. 

Sec. 281. Every lock-out which is declared in any case other than 
those laid down in the preceding sections or without satisfying the 
requirements stated therein, or fraudulently or by the voluntary 
creation of the circumstances mentioned in said sections, 6hall entail 
liability upon the employer or his legal representatives. 

Sec. 282. The imposition of the penalties mentioned in the pre¬ 
ceding section shall not exempt the employer from: 

II. The payment to the employees of the wages which they 
should have received during the stoppage. 

In the United States, under the provisions of the Labour Relations 
Act, the acts of anti-union discrimination committed by an employer 
are deemed to be unfair labour practices—for example, the dismissal 
of an employee because of his membership of a union or his union 
activities, interference by the employer in trade union matters, estab¬ 
lishment of trade unions dominated by the employer, or, again, 
refusal by an employer to bargain collectively with a recognised trade 
union. 

The National Labour Relations Board, which is the competent 
agency for such matters, may not only order the employer to refrain 
from committing such acts but may also oblige him to compensate the 
injured parties, that is to say, in particular, to reinstate dismissed 
workers and to pay wages which have been lost. In the event of a 
strike arising out of an act of discrimination, that is to say, occasioned 
by an unfair labour practice on the part of the employer, the National 
Labour Relations Board follows the regular practice of ordering the 
employer to reinstate the strikers and to pay wages for the period 
of the strike. Although the rule concerning the reinstatemjfpt^f 
workers with back pay is often applied to cases of dismissals or locSAi 
outs which amount to unfair labour practice, the Board has Also 



no 


applied it to cases of strikers who have not been reinstated by the 
employer on account of anti-trade union discrimination or as a result 
of an unfair labour practice.* However, the obligation to pay back 
wages usually begins on the date of the refusal to reinstate. 

Legislation has been enacted in Japanf (after 1948) and the 
Philippines! containing provisions§ similar to those in the U.S. Na¬ 
tional Labour Relations Act concerning this question. It appears that 
U.S. decisions interpreting these provisions would have a persuasive 
influence upon the competent authorities in Japan and the Philippines 
in deciding similar cases. 

Legal Position in India 

In the very initial stages, the employers in India tried to resist 
settlement of disputes concerning strike or lock-out pay by adjudica¬ 
tors by challenging their very jurisdiction. Their objection was fre¬ 
quently based on the ground that such matters were governed by the 
terms of contract and as such came within the purview of the ordinary 
law of contract. In India, “under the general law of contract be¬ 
tween the master and servant, the workers are entitled to their 
wages only if they render or are agreeable to render service. On ful¬ 
filment of the worker's part of the contract, i.e., rendering of service 
to the employer; fulfilment of the employer’s part of the contract, i.e.. 
the payment of the wages received, would arise’’.* Under Section 9 
of the Payment of Wages Act, 1936, which regulates the payment of 
wages of workers, the employers have the right to make deductions 
from the wages of workmen under certain circumstances or to refuse 
to pay wages to those who absent themselves from their duties or 
though present refuse to work. Despite these provisions, the tribunals 
usually did not entertain such objections. For example, in its award 
relating to a dispute between the Aluminium Manufacturing Com¬ 
pany and its employees, the Industrial Tribunal observed as 
follows: — 

“While I agree that the Law of Contract is not totally inappli¬ 
cable in cases of industrial disputes, it must be realised that 
matters under the Industrial Disputes Act cannot be 
governed entirely bv the ordinary law of contract. It is a 
question of adjudication of an industrial dispute, and the 
question of fairness to both sides under the particular 
circumstances may have the effect of modification of the 
ordinary law”.ij 

At times, the jurisdiction of the Tribunals was challenged on 
the ground that strike pay was not a matter coming within the pur¬ 
view of the term “industrial dispute”. Some of the adjudicators agreed 

* ‘ *For illustrative rases, see Labour Delations Cumulative Digest ami Index 1. .Section 
.16*421 and 36*429. The Bureau of National Affairs, Washington IMJ. 1946. 

t L.S. 1949—Jap. 3. 

I Industry and Labour, 1 October, 1953, T.L.O. p. 265. 

$ For details of provisions sec the earlier publication, iz., Industrial Awards in India— An 
Analysis, p. 105. 

1! Industrial Dispute between M/s Hooghly Flour Mills, Lid., and 9 other Flour Milts and 
their workmen—Decision of the Fourth Industrial Tribunal, West- Bengal, published in the 
Calcutta Gazette, dated November 19, 1953. 

II Award enforced under order of the West Bengal Government No. 468. La' ., dated I6tl» 
September, 1957. 
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with this contention and did not proceed to settle the dispute. For 
example, Shri F. Jeejeebhoy in his award relating to a dispute be¬ 
tween the workmen employed in the Godhur and the Kirkend 
Collieries and their employers, stated: 

“To my mind there can be little doubt that strike pay is not an 
‘industrial dispute’ within the meaning of the term in the 
Industrial Disputes Act, 1947. Strike pay has no reference 
to and is in no way connected with the employment or non¬ 
employment or terms of employment or with the conditions 
of labour, of any person. A strike starts when the workmen 
decide to assert their bargaining power, and while no doubt 
a strike is intended to enforce demands it is not activity 
within the sphere of work and employment. I hold that 
strike pay is not a matter which can be referred to adjudi¬ 
cation by this Tribunal, and I consider that this Tribunal 
has no jurisdiction to determine the question”.* 

Similar doubts regarding the competence of the Tribunals to deal 
with the question of lock-out pay was expressed by certain Adjudi¬ 
cators. For example, in a dispute between the management of the 
Prem Spinning and Weaving Mills, Ujhanif and their workmen, the 
Adjudicator was sceptical in this matter and rejected the demand for 
pay during the period of lock-out on the ground that it was inex¬ 
pedient to create a precedent for claims for compensation for losses 
suffered by illegal lock-outs or illegal strikes to be considered in the 
course of adjudication proceedings. He argued that if he were to 
recommend payment of compensation to the employees he would be 
creating a precedent for employers also to claim compensation, in 
adjudication proceedings, for losses suffered by them on account of 
illegal strikes. The compensation in such cases to be paid by the 
labour would be considerable and it would be extremely difficult, if 
not impossible, to enforce its payment. 

On the other hand, in his awards in the dispute between the 
India Paper Pulp Company and its employees, Mr. H. G. Waight, 
Adjudicator, held that “there is no doubt that the union’s demand 
for pay for the period they were unemployed comes within the frame¬ 
work of the definition of an industrial dispute, as it is connected with 
the non-employment of the workers, whether technically the so-called 
lock-out was or was not a lock-out within the meaning of the Act.” 

However, such doubts were laid at rest as a result of the decision 
of the Federal Court of India when it gave its judgment in Civil 
Appeal No. XIV of 1949, to the effect that a dispute relating to lock¬ 
out and also payment of wages during the period of such lock-out 
was clearly an industrial dispute within the meaning of the Industrial 
Disputes Act.§ 

Besides the question of jurisdiction another preliminary matter 
to which some of the adjudicating authorities had to pay their atten¬ 
tion has been the various types and forms of strikes, e.g., sit-down 

♦Published under Ministry of Labour Notification No. LU. 2(172), dated 10th July, 1948. 

| Award enforced under U.P. Government Order No. 2547(L)-XVltI»201(L)/40, dated 
July 10, 1940. 

^Enforced under the Order of the Government of West Bengal No. 352, Lab., dated 22nd 

Avgust, 1947. 

JFor details please see page 11. 
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strike or stay-in strike, hartal and hunger -satyagraha. The implication 
of the term “sit-down strike has been discussed in the award relating 
to the dispute between Messrs Howrah Foundry Works, Ltd. and 
their workmen. The Tribunal in its award has quoted with approval 
the following observation of Mr. Ludwig Teller: “Sit-down strike is 
defined as occurring whenever a group of employees or others 
interested in obtaining a certain objective in a particular business 
forcibly take over possession of the property of such business, estab¬ 
lish themselves within the plant, stop its production and refuse access 
to the owners or to the others desiring to work. Sit-down strike should 
more accurately be defined as a strike in the traditional sense to which 
is added the element of trespass by the strikers upon the property of 
the employer. All the cases have uniformly outlawed the sit-down 
strike”.* 


The question whether ‘Hartal’ or sympathetic strike could be 
deemed to be a “strike” as defined in the Industrial Disputes Act has 
been discussed in the dispute between the management and workers 
of the Travancore Sugar and Chemicals Ltd.f The workers of this 
unit went on a strike as a token of sympathy towards some other 
workers in the interest of Trade Union movement. Before the Tri¬ 
bunal, the management maintained that the ‘Hartal’ of its employees 
was nothing but a concerted action and as such a strike as defined in 
the Industrial Disputes Act. The spokesman of the workers on the 
other hand argued that the definition of ‘strike’ does not embrace 
‘Hartals’ and sympathetic strikes. In this connection he cited the 
ruling given by the Industrial Court, Bombay in the dispute between 
the Rashtrya Mill Mazdoor Sangha and the India United Mills Ltd., 
Dye-works. In this case the court had maintained that cessation of 
work by the employees of this establishment in sympathy of workers 
of cotton textile industry did not constitute strike within the mean¬ 
ing of Section 97 of the Bombay Industrial Relations Act. After 
examining the definitions of the term ‘strike’ in the Bombay Industrial 
Relations Act and the Industrial Disputes Act, the Tribunal held that 
though a sympathetic strike was valid under the Bombay Act it was 
not so under the Central Act. It also maintained that the ‘Hartal’ was 
a concerted action and consequently a strike. 

Knnger-Satyagraha was held to be not a ‘strike’ within the mean¬ 
ing of the Industrial Disputes Act by the Regional Conciliation Officer 
in his award relating to the dispute between the Pipraich Sugar Mills 
Ltd. (Paper and General Engineering Section), Gorakhpur and its 
employees.!: In this case, four workers went on a hunger satyagraha 
to achieve their demands after obtaining leave. As a counter move to 
this, the management declared a lock-out. The award on this issue 
runs as follows: “Since the workmen have gone on hunger strike the 
factory was locked-out from 2nd April 1955. It is thus quite clear 
that the lock-out was a consequence of the alleged hunger strike. This 
action of the employers is not supported under the provisions of law. 
Clause 2 of the Government Order No. 789(LL)XXXVI(B)-83(LL)/ 


•Calcutta Gazette dated 19th May, 1956. 

t Gazette of the Government of Travancore-Cochin dated 19th Aognat, 1962. 
iGovt. of U.P. Order No. 4688<ST)(«)/XXXVIA.58(ST)/55, dated 7th November, 1966., 
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1953, dated June 23, 1954 makes it incumbent upon an employer not 
to declare a lock-out without giving to his employees within one 
month before locking out; not less than 14 days notice for it. It is 
only in the case of a strike existing in a concern that no such notice 

is required.From the facts of the case, it does not come out 

that the workmen of this factory acting in combination stopped work 
or there was a concerted refusal or refusal under a common under¬ 
standing to continue to work or to accept employment. The hunger 
satyagraha of the workmen, therefore, does not come within the pur¬ 
view of the definition of strike under Section 2(a) of the Industrial 
Disputes Act, 1947”. 

Some General Principles discussed by Adjudicators and Industrial 

Tribunals 

The Adjudicators have usually held that the workers are entitled 
to the wages for the period of strike or lock-out, only if the strike or 
lock-out concerned is both lawful and justified. For instance in his 
award in the dispute between the Ambica Jute Mills and their 
workers, Shri Mukerji, Industrial Tribunal, West Bengal,* observed: 
“Ordinarily pay for the strike should not be awarded, but where a 
strike has been occasioned by the employment of unfair labour prac¬ 
tice by the management or when the employees have been always 
willing to submit the dispute to arbitration which the management 
has not agreed to. wages for the strike period may be awarded if the 
strike has been legal and peaceful”. In the case of lock-out, the same 
Shri Mukerji remarked that in deciding whether the workers are 
entitled to pay for the lock-out period, the same legal principles must 
be applied as in the case of strike. If the lock-out is justified and not 
illegal and it is not effected as a measure of unfair labour practice on 
the part of the employer, the workmen concerned must be held to be 
not entitled to any wages for the lock-out period. 

Some of the adjudicating authorities have held the view that 
strike is an important weapon in the armoury of workmen for securing 
redressal of their grievance; and if it is used peacefully payment 
should be made for the duration of strike. To quote an instance, the 
Industrial Tribunal, Ernakulam, in its award in the dispute between 
the Vellanikara and Thuttil Rubber Estate and its employees 
observed: ‘whatever may be value of strike judged by common 
standards it ha6, in certain circumstances, been recognised as a legiti¬ 
mate weapon of the workmen for ventilating their demands. It is a 
weapon to register a protest and it cannot be said to be unjustified 
unless the reasons for it are absolutely perverse and unsustainable. If, 
therefore, the workers of any industry think that they have a legiti¬ 
mate grievance and press their demands and the management do not 
care to grant the demands, the workmen can legitimately resort to a 
strike for getting a favourable decision on their demands. Where a 
peaceful strike was staged after due notice to the management and 
where the demand of the workmen could not be considered illegal 
or unreasonable, it must be held that the workmen were entitled to 
their full wages for the strike period’. In regard to the question of 
strike pay Shri Palit, who Adjudicated in the dispute between the 
Bharat Airways Ltd., Dum Dum and their workers, has expressed the 


’Labour Law Journal, Juno, 1964, p. 895. 
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following views: “Strike, of course, has not been outlawed. But this 
weapon, as all other weapons, must be used with caution. It recoils 
on the head of the person who wields if it is done without sufficient 
justification. It is the extreme step which the workers can resort to. 
But even then, unless the employer is guilty of unfair labour practice 
or victimisation, strike pay cannot be forced out of his hands”.* 

The Labour Appellate Tribunal of India (at Calcutta) observed, 
in the dispute between the Bihar Fireworks and Potteries Workers 
Union and Bihar Fireworks and Potteries Ltd.,t that “it must be 
remembered that workmen have, after a long struggle, succeeded in 
establishing that in proper cases the weapon of strike is open to them. 
Whatever may be the value of strike judged by common standards, it 
has, in certain circumstances, been recognised as a legitimate weapon 
of the workmen for the purpose of ventilating their demands. It is 
also a weapon to register a protest and it cannot be said to be un¬ 
justified unless the reasons for it are absolutely perverse and unsus¬ 
tainable. In the present case the workmen had struck in order to 
register a protest, this was not unjustified and therefore it would be 
wrong to deduct wages for the strike period”. 

In some cases the question whether the workers who were willing 
to work but could not do so because of reasons beyond their control, 
were entitled to wages for the strike period was also considered. In 
the case of Messrs Indian Research Institute Ltd., Cossipore, Calcutta 
and their workmen,:!: the Industrial Tribunal, West Bengal expressed 
the following view: “workmen who were prevented by unlawful 
picketing on the part of the strikers from entering into the factory 
for work cannot claim any wages or emoluments for the period of 
strike unless the strike is the result of unfair labour practice on the 
part of the employer”. In doing so, the Tribunal quoted the following 
ruling of the Appellate Tribunal in the Ramchand Lachimandas Ice 
Factory case: “If a workman is unable to attend duty on account of 
curfew, the employer cannot be made responsible for wages. Circum¬ 
stances which prevented the workmen from attending to their duties 
being beyond the control of the employer and of the said workmen, 
they cannot claim for any equity against the employer for wages 
during the period of strike”.§ 

Considerations taken into account by Adjudicators 

The following are some of the important considerations which 
have been taken into account by Adjudicators, Industrial Tribunals, 
etc., in deciding the issue of payment of wages for the period of strike 
or lock-out. 

1. Was the strike or lock-out legal ?—In judging the question of 
payment of wages to workers for the period of strike or lock-out, the 
first thing to which the adjudicating authorities have usually applied 
their mind is the determination of the fact whether the strike or 
lock-out was legal or illegal. Sections 22, 23 and 24 of the Industrial 
Disputes Act, 1947, has laid down in clear terms the grounds on which 


♦Company Volume to Digest of Labour Law Cases by V.B. Kher, p. 455. 
f Ibid, p. 640 Labour Law Journal January, 1053, p. 49. 

^Calcutta Gazette, dated 3rd February, 1955. 

§ Calcutta Gazette, dated 3rd February, 1955, 
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legality of a strike or lock-out can be decided. If it was found that 
strike or lock-out did not contravene any of the provisions of the 
above Sections then it was held to be legal and employees were con¬ 
sidered to be entitled to pay in the case of legal strike or illegal 
lock-out. 

In an award* in the dispute between the J.K. Cotton Spinning 
and Weaving Mills, Kanpur and its employees, the Adjudicator Shri 
S. P. Elhence, emphatically held that there can be no liability of the 
employer for an illegal strike. He observed: “As has been repeatedly 
held by different Conciliation Officers, Labour Officers, Labour Com¬ 
missioner. there can be no liability of the employer for 

an illegal strike and the labour is entirely responsible for such 

illegal strike and naturally must suffer. So long as a strike 

is without legal notice, it is an illegal strike whether provoked by 

some action of the management. or by any other event”. In 

the disputef between the Hautly Tea Estate and its workmen, the 
Industrial Tribunal, Assam (Jorhat Camp) declared that a strike must 
be considered to be illegal if it is commenced in contravention of the 
provisions of Section 23 of the Industrial Disputes Act. The Tribunal 
held that the strike in question was illegal as the parties to the pre¬ 
sent dispute were already appearing as parties in another dispute 
which was pending before the Labour Appellate Tribunal of India and 
hence were not entitled to wages for the period of strike. 

In the dispute between Jyoti Ltd.. Baroda and its employees, 
Justice J. M. Pavri heldj “As I have held the strike to be illegal the 
question of payment of any wages to the employees for the period of 
the 6trike. does not survive”. 

The Labour Appellate Tribunal (Calcutta) remarked in its award 
relating to the dispute§ between the Mahalaxmi Cotton Mills Workers' 
Union Vs. Mahalaxmi Cotton Mills, that irrespective of justification, 
the right to strike pay depended on whether or not the strike was 
legal. In the present instance the strike had been undertaken without 
any prior notice and was therefore illegal. It consequently negatived 
the claim of workers for strike pay. In the case of lock-out, the 
Tribunal held that the lock-out which followed the illegal strike was 
legal and that the workers will not therefore be entitled to any 
wages for the period of such lock-out. 

In its awardf relating to the dispute between the Bombay Cotton 
Textile Employees’ Union and the Sasson Spinning and Weaving 
Company Ltd., and others, the Bombay bench of the Appellate Tri¬ 
bunal maintained that a lock-out commenced before the expiry of two 
months from the completion of conciliation proceedings but continued 
after the expiry of such two months could not be considered to be an 
illegal lock-out within the meaning of Section 98(2) of the Bombay 
Industrial Relations Act. It also remarked that a validly commenced 
lock-out could not become illegal due to the fact it was continued 
during the period mentioned in Section 98(2) of the Act. 


‘Enforced under Uttar Pradesh Government Order No. 2711 (TD)/XVIII-277( TTN-l cuo 
dated September 24,1948. - 

fGovt. Gazette of Assam dated 16th June, 1951. 

(Enforced under Baroda Government Order No- 6/2 dated 17th Jamiarv. 1949 
§ Calcutta Gazette, 21stAugu»t, 1952. 

Labour law Journal, November, 1956, p. 394. 
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2. Was the strike or lock-out justified ?—Besides legality of 
strike or lock-out, another factor to which great importance has been 
attached by Adjudicators and Tribunals, etc., in deciding the claim 
of workers for payment has been the question whether the strike or 
the lock-out was justified. The claims of the workmen have usually 
been dismissed by Tribunals if it was found that workmen had re¬ 
jected all proposals of the management for a peaceful solution. In a 
dispute* between M/s Gobinda Sheet Metal Works and Foundry and 
their workmen, the Industrial Tribunal, Calcutta, observed that “the 
workers had gone on an illegal and unjustified strike attended with 
violence in manner and utterance and physical to the extent of block¬ 
ing the exit from the factory and causing wrongful confinement of the 

officers and loyal workers. The workers by their own conduct 

forced the management of the company to close down the factory. 
Therefore, the workers were not entitled to any wages for the lock¬ 
out period”. 

In the disputef between the Dalmia Cement (Bharat) Ltd., and 
their workers, the Labour Appellate Tribunal (Madras) held the strike 
launched by the workmen as a measure of protest against the sudden 
and premature retrenchment of certain workers, to be justified and 
awarded the concerned workmen their wages for the period of such 
strike. Similarly, in the dispute^ between the Bihar Fireworks and 
Potteries Workers’ Union Vs. Bihar Fireworks and Potteries Ltd., the 
Labour Appellate Tribunal (Calcutta) expressed the view that strikes 
having been conceded to be a legitimate weapon for ventilating 
grievances and registering protests and cannot be deemed to be un¬ 
justified unless the reasons for them were absolutely perverse and 
unsustainable. In the case before the Tribunal the workmen had 
struck in order to register a protest. This was considered to be justi¬ 
fied and therefore the Tribunal maintained that it was wrong on the 
part of employers to deduct wages for the period of strike. 

3. Was the strike or lock-out occasioned hy an unfair labour prac¬ 
tice ?—In the dispute between the management of the Government 
Electric Factory, Bangalore and its workers, the workers had resorted 
to strike for the management had not fully implemented the provi¬ 
sions of an agreement signed in July 1950. Before going on a strike the 
workers served a 14-day notice. As the management did not imple¬ 
ment the terms of the agreement in spite of the notice workers went 
on strike. The Tribunal declared in its award§ as follows: “As the 
management had not implemented the terms of the agreement in 
respect of demands 1, 2, 3(a), 4, 5 and 9 the workers, who were 
aggrieved by such non-implementation, had no other alternative 
except to exercise their legal right to go on a strike after the period 
of 14 days. Hence, there was justification for them to go on strike 
and thus absent themselves from duty because of the unyielding 
attitude of the management who contended that they had imple¬ 
mented the agreement though it had not done so. The management 
also did not get the dispute relating to the implementation of the 
agreement, referred to the Industrial Tribunal for adjudication. It is 
thus clear that the management resorted to unfair labour practice by 

“Calcutta Gazette dated 7th July, 1955. 

tLabour Law Journal, October, 1955 p. 465. 

tA Ha id Hook of Labour Laws and Industrial Rotations by R» Bo e r p* 434. 

f Gazette of the Government of Mysore, dated 5th August* 1943. 
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not implementing the terms of the agreement and also by not getting 
the dispute relating to the implementation of the agreement referred 
to the Industrial Tribunal for adjudication”. In view of these findings 
the Tribunal directed the management to pay wages to the workers 
for the period of strike. 

4. Was the strike or look-out provoked by the actions of the other 
party ?—Adjudicators also take into consideration whether a strike 
or lock-out was the result of provocative actions of the other party in 
deciding the liability of employers to pay wages for the strike or 
lock-out period. For instance, in his award,* in the dispute between 
the Kumbazha Estate and their workmen, the Industrial Tribunal, 
Trivandrum declared that “the strike was occasioned by unfair labour 
practice on the part of the Superintendent and the employers were 
responsible for provoking the strike. The workers in this case were 
given some relief as a measure of compensation for their hardship 
and as an example to other employers”. In the case between the 
Mahalaxmi Cotton Mills Ltd., and their workmen, the Industrial 
Tribunal, We6t Bengal t held that although the strike was illegal, yet 
it was provoked by the conduct of the company in going back upon 
the terms of an agreement entered into between the parties and its 
reluctance to give effect to the same. The Tribunal, therefore, 
awarded in the present case that the workers were eligible to get 
payment at a reduced rate for the period of such a strike. The Labour 
Appellate Tribunal found in the dispute between the Hanuman Jute 
Mills Vs. their workmenj that the lock-out had to be declared by the 
management because the workers had shown a violent and defiant 
attitude creating an apprehension that life and property was in 
danger. It consequently held the lock-out to be justified and refused 
to accede to the claim of workers for wages for the period of the 
lock-out. 

5. Other aspects considered for the strike or lock-out pay —Having 
determined the justification of the claim of workers for wages or pay 
for the strike or lock-out period, the next question examined by the 
Adjudicators has been whether payment should be made in full or 
part. Usually payment has been ordered in full but if the financial 
condition, etc., of the unit did not justify such payment or if it was 
found that the workers actions were not above board only partial pay¬ 
ments were awarded. In the dispute between the management and 
workers of M/s Ahmed Abdul Karim Bros. Ltd., the Tribunal awarded 
only half the amount due to workers as basic wages and dearness 
allowance for the days the unit was locked out in view of the finan¬ 
cial difficulties of this company.! 

In the dispute between M/s Ruby Tannery and their workmen,|| 
the Industrial Tribunal, Calcutta held that “regarding their (workers) 
wages for the period subsequent to the lifting of the lock-out I give 
them half their wages considering the circumstances and the unsatis¬ 
factory condition of the company which is a very small unit”. 


•Government Gazette of Travanoore-Coohln, dated 2nd August 1955. 
t Labour Law Journal, January, 1952, p. 69. 

X Industrial Law Digest 1953-54 by Khare and Bhide, p. 21. 

| Government Gazette of Bombay, dated 19th August, 1955. 

}| Calcutta Gazette, dated 15th October, 1953. 
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In the case of the Union Tile Works and its workers, the latter 
had resorted to strike under some misconception. The Industrial 
Tribunal, Trivandrum, which adjudicated upon the dispute,* observed 
that “Since this strike could have been avoided and the grounds for 
the strike cannot be perfectly justified. I would say that the work¬ 
men would not be entitled to get their full wages for the strike period. 
As, however, though they began the strike under a misapprehension, 
they staged it peacefully and without violence I hold that they should 
be given compensation equal to half their wages for the period of 
strike till 19th February 1953”. 


* Government Gazette of Tr&vaneore-Coohin, dated 13th October, 1953. 



CHAPTER IX 
REINSTATEMENT 

“Reinstatement means restoration to his original post, and the 
employee concerned is entitled upon an order of reinstatement to 
be put back in the same position as if he had never been discharged, 
together with all the back pay, allowance and other privileges. In 
effect reinstatement means that there had never been any severance, 
and as if he had continued in service all along”*. Due to these 
inherent advantages, the demand for reinstatement has figured 
prominently in many industrial disputes. Demand as to reinstatement 
may arise in several ways. It may be a demand of the workmen in 
service that unless the dismissed workmen are reinstated, they will 
strike work. It may be a demand of the workmen on strike refusing 
to resume work unless persons victimised are put back in service, or 
it may be a demand of the dismissed employees themselves. 

In the past employers could get rid of workers at their will 
because discharges and dismissals were governed by the common law 
of the land, namely, the law of master and servant under which any 
employer could get rid of an employee after giving him the customary 
notice. If the employee had any grievance his only remedy was to 
sue his employer in a court of law for damages and not for any other 
relief. The State, with its long standing traditions of laissez-faire, 
seldom interfered in such matters. But with the development of the 
trade union movement and the consequent increase in the collective 
bargaining strength of the workers, security of service has become 
one of the principal demands of the workers and their unions. 

It has been realised in most industrially advanced countries that 
if the law of master and servant were to be given a free play the 
worker will have little security of service. Therefore, it is now being 
held that the business of Adjudicators and Industrial Tribunals is 
not only to interpret the existing law but to make new law in order 
to avoid hardship and unfairness to workers. This change in the 
outlook accounts partly for the enactments in many countries which 
lay down as to what are “unfair labour practices” and provisions in 
regard to the question of reinstatement or compensation in lieu there¬ 
of. 

Foreign Law and Practice Governing the Question of Reinstate¬ 
ment —The law and practice in regard to the reinstatement of dis¬ 
missed workers vary considerably. Briefly the position appears to be 
that: 

(i) in some countries such as U.S.A„f Canada,$ Hungary,§ 
Ecuador || and Brazil legal provisions exist for payment "of 
compensation as well as reinstatement of workers wrongly 
dismissed; 

*Labour Appellate Tribunal in the dispute in Mettupulayam-Coonoor Service, Labour Law 
Journal, Kay 1952, p. 653. 

fO. Killingsworth, A Study of Public Policy, pp, 37-38. 

{Legislative Series I.L.O., March-April, 1955 (Oanada 2). 

{Legislative Se ies, IX.O., No* ©mb* r-Deoembr, 1955 , Hungary 1. 

({Legislative Series, January-February, 1966 (Ecuador 1). 
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(ii) in some other countries such as Mexico,* Italy,* Guatemala f 
provisions exist either for payment of compensation or 
reinstatement in lieu; 

(iii) in many countries provisions exist for reinstatement of 
workers of industrial concerns who had joined armed 
forces; e.g. Belgium,t France;t 

(iv) in Germany,* the law allows reinstatement except where 
such a course results in deterioration of industrial rela¬ 
tions; and 

(v) in several countries, viz., Bolivia§, Greece.jj Belgium^ and 
Germany** provisions for protection of representatives of 
workers on works councils and of trade unions exist. 

All the protective laws and some of the restrictive State Laws 
in the U.S.A. require an employer to reinstate a worker illegally 
discharged or otherwise discriminated against because of union 
activities. Participation in a lawful strike or even minor misconduct 
during a strike is not sufficient reason either for discharge or for 
denial of reinstatement under the protective Actstf. Acts in ten 
States provide for special boards or commissions for administrative 
purposes. These boards also hear complaints and where a charge is 
found to be justified, the board may order positive action such as the 
reinstatement of an employee or the payment of back wages. The 
orders of the boards are enforceable .in the CourtsJJ. In some of the 
collective agreements in the U.S.A. provision exists for reinstatement 
with full back pay if the discharge is proved to be unfair or dis¬ 
criminatory. To prevent arbitrary and unfair discharge, the agree¬ 
ments also usually specify the permissible reasons for discharge such 
as dishonesty, insubordination, incompetency, drunkenness, violation 
of the agreement, participation in unauthorised work stoppages, etc. 
Many agreements specifically provide that absence because of illness 
or injury shall not be justifiable cause for discharge. On reinstate¬ 
ment the employee’s seniority rights remain unimpaired. According 
to the U. S. Labour-Management Relations Act, 1947, if the National 
Labour Relations Board finds an employer indulging in an unfair 
labour practice, it can order a person responsible for it to take affirma¬ 
tive action for it, including reinstatement of employees with or with¬ 
out back pay. No such reinstatement and back pay are admissible 
where an individual is suspended or discharged for cause. There is, 
however, a conflict of ©pinion between the Federal Courts in America 
and the Supreme Court in regard to what constitutes misconduct 
during a strike for purposes of reinstatement. In this connection it is 
of interest to quote the observations of Richard A. Lester in his book 
“Economics of Labour”.§| 


* International Labour Review, April 1954, p. 316. 
t Legislative Series, I.L.O. March-April, 1950* (Guatemala 1), 
t International Labour Review, April 1954. p. 804. 

I Legislative Series, I.L.O., May-Jnne, 1952 (TWHvia.1). 

!| Legislative Series, I.L.O., 8ept.-Oot., 1969, (Qreeoe-2). 

11ndustry and Labour, LL.O., September 1950, pp. 211-12. 

** Legislative Series, I.L.O., January-February. 1954 (Germany Pfederal RspubHe-4), 
tt 0. KilUngsworth, A study of PubKo Policy, p. 97.88. 
it Industry and Labour. LL.O., SmIsMIm* 1951, pp. 1*5*499. 

IS Richard A. Lester ‘‘Eecraomios of Labour'*, p. 279. 
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“Another issue that complicates the Administration of the 
National Labour Relations Act concerns the status of strikers. Must 
an employer who has not committed an unfair labour practice re-hire 
strikers following an unsuccessful strike which cause the firm to 
lose money? The Supreme Court has held that an employer cannot 
refuse to re-employ strikers under circumstances that indicate dis¬ 
crimination against them for union membership or activities. For 
purposes of the Act, strikers remain employees as long as the strike 
is “Current’" and operations have not returned to normal. If the 
strike has been caused by an unfair labour practice, the Board has 
ruled that the strikers continue to be employees not only during the 
strike but after the strike has ended. Unless they obtain “equivalent 
employment” elsewhere, such strikers are eligible for reinstatement 
at normal wages extending back to the date that the strike began. 
The Supreme Court has ruled that employees who engage in a sitdown 
strike and resist efforts of police officers to dislodge them thereby lose 
their status as employ ees under the Act and are no longer protected 
by its provisions. The Federal Courts have, however, held that strikers 
do not lose their employee status under the Act by engaging in dis¬ 
orderly conduct, by disturbing the peace, by disobeying an injunction 
against violence on the picket line, or even by committing assault and 
battery. The Board has refused to reinstate strikers in their former 
jobs because ttiey committed serious crimes during the strike: but the 
Board has usually ordered reinstatement of strikers where their mis¬ 
conduct was not grave (was a misdemeanour rather than a felony) and 
the employer’s conduct was such as to indicate that the strikers in 
question were not re-employed because of their union activities rather 
than their misconduct". The Canadian law on the subject* provides 
for the appointment of an Industrial Enquiry Commission which, after 
enquiring into the case referred to it, is to recommend to the Minister 
the course that may be adopted. The recommendations may include 
reinstatement with or without compensation for loss of employment-! 
In the Hungarian Labour Code provision exists for reinstatement as 
well as compensation in case of wrongful termination of service.:;: 

The law in Ecuador provides for reinstatement of workers suffer¬ 
ing from illness of non-occupulional origin. Under this law it is the 
duty of the employee to return to work within thirty days of the date 
on which he recovers and is able to carry out the duties appertaining 
to his post. If he fails to return within that time, he forfeits his righi 
to reinstatement and to the special compensation mentioned in the 
Decree.§ 

The provision in the Brazilian law on this subject is as follows: 
“If it is proved that the employee was not guilty of a serious offence, 
the employer shall be bound to reinstate him in the employment and 
to pay him the wages to which he would have been entitled during the 
period of suspension”, 

* Canada Fair Employment Practices Act (10, r >3). 

t Legislative Series, I.L.O., Marcli-April. lilo'i (Canada 2). 

t Legislative Series, I.L.O., November-December., JSIo5, (Hungry 1). 

| Legislative Series, I.L.O., Jannnry-February, 19S8 (Ecuador 1). 
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Legal provisions in some of the countries provide alternative 
remedies to dismissed workers. They may either seek reinstatement or 
compensation. For instance, the Mexican Constitution gives a worker 
dismissed without just cause the right to choose between fulfilment 
of the contract and compensation equal to three months’ wages. Under 
the Italian agreement of 18th October 1950, on the other hand, it is the 
employer who has the right of choice. He is obliged to re-employ the 
worker except that he may, if he considers that inadvisable, pay 
compensation instead.* Provisions in Guatemala also entitle a worker 
either to claim reinstatement or compensation. If the tribunal decides 
in favour of reinstatement, the employee is not entitled to compensa¬ 
tion for dismissal, but has a right to wages accruing to him from the 
time of his dismissal up to his reinstatement in accordance with the 
provisions made for this purpose. - } - 

In some of the countries provisions exist for reinstatement of 
workers to their former jobs. Thus according to the law of the 
Federal Republic of Germany a worker is entitled to claim the 
‘annulment’ of the ‘wrongful’ dismissal, or in other words to claim 
reinstatement. The law allows compensation only where the main¬ 
tenance of the employment relationship has become impossible.* 

In many countries the employment contract is suspended during 
the continuance of some exigencies and is automatically revived as 
soon as the exigency is over. Thus under the French and Belgian 
laws short breaks in operations cause merely a suspension of the con¬ 
tract. In eventualities such as lack of raw materials, lack of finances 
and the impossibility of obtaining it for the normal continuance of 
work, the known and obvious inability of the undertaking to pay its 
way, and so forth, the Mexican Labour Code and other Latin American 
codes, following its example, stipulate that the employment contract 
shall be merely suspended, provided the cause is not attributable to 
the employer. Such cases must be reported to the competent authori¬ 
ties by the employer, who must obtain permission to suspend contracts 
and must recall suspended workers when work is resumed.}: 

In many countries the employment contract is also suspended in 
the case of the disablement of a worker, for a reason relating to his 
person and for which he is not responsible, from performing his duties 
under the contract. Thus the employer may not give notice to a 
worker who is away for a relatively short period for the purpose of 
fulfilling civic obligations—during elections for instance—or for the 
fulfilment of political duties in France or for the performance of 
trade union duties in Argentina and Mexico§. Law in Malta provides 
that a contract of service shall not, except with the consent of the 
employee, be terminated by the employer during any period of in¬ 
capacity for work of the employee caused by personal injury by 
accident arising out of and in the course of employment or by any of 

‘International Labour Review, April 1934, p, 316. 
t Legislative Series, I.L.O., March-April, 1930, (Guatemala 1). 
t International Labour Review, April 1954, pp. 303-304. 

§ International Labour Review, April 1934, p. 304. 
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the occupational diseases. On the cessation of the incapacity the 
employer shall, within a specified period, reinstate the employee in his 
former employment, or in any other suitable employment as may be 
available*. 

In many countries the contract of employment is suspended if 
the worker is called up for military service. Provisions to this effect 
exist in the U.S.A., U.K., France, Australia, Canada, Belguim, Switzer¬ 
land and in Latin American Countries. 

In some countries, e.g., Belgium and France, the contract is only 
deemed to be suspended in the case of short-term sickness, but in case 
of prolonged illness the employer is authorised to dismiss the employee 
if the prolongation of the sickness entails his replacement.-} - Legal pro¬ 
visions in San Marino (in Italy) provide that every worker shall be 
entitled to reinstatement in his employment at the end of a period of 
absence caused by an accident, sickness, pregnancy or confinement, 
provided such absence does not last longer than a specified period.J 

In some countries for example, Bolivia, Greece. Germany and 
Belgium legislative provisions exist for the protection of staff repre¬ 
sentatives on the Works Councils as well as of trade unions. Thus ac¬ 
cording to the Bolivian law, workers’ and salaried employees’ rep¬ 
resentatives on the council cannot be dismissed or molested on account 
of their activities as representatives.? In Greece, subject to certain 
conditions, the contract of employment of an employee holding the 
post of president or general secretary of a workers’ trade union, having 
a membership of over 100 natural persons, cannot be terminated 
during his term of office and for one year thereafter.ji According to 
the legal provisions in the German Federal Republic dismissal of a 
member of a works council is not permissible unless there is a reason 
which by law entitles the employer to terminate the employer- 
employee relationship without notice^! In Belgium, legal protection 
has been granted against summary dismissal to staff representatives 
on works councils and to workers whose names appear in a list of 
candidates for election to such councils**. 

Compensation for Loss of Employment —In most countries com¬ 
pensation for damage caused by wrongful dismissal consists simply of 
dismissal pay. Thus under the French law the abuse of the right of 
termination entitles the person concerned to compensation and, in the 
determination of the amount, account is taken generally of all cir¬ 
cumstances likely to prove the existence or define the extent of the 
loss caused. In Norway, an employee over 21 years of age, with not 
less than 3 years’ service, is entitled to claim compensation on dis¬ 
missal on certain grounds. The loss of, earnings suffered by the 

* Legislative Series, I.L.O. September-October, 1954 (Malta 1), 
t International Labour Review, April 1954, p. 305. 
t Legislative Series, I.L.O., July-Aug. 1952. (San Marino). 

{ Legislative Series, I.L.O., May-June, 1952 (Bolivia 1). 

|| Legislative Series, I.L.O., Sept.-Oetober, 1953 (Greece 2). 

% Legislative Series, I.L.O., January-February, 1954 (Germany Federal Republic 4^ 

** Industry and Labour, I.L.O., Septembe 1 1950, pp. 211-12. 
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employee, his period of employment, wages, prospects of obtaining 
fresh employment, personal circumstances and all other circumstances 
that can reasonably and equitably be taken into account are consider¬ 
ed in assessing the amount of compensation. The maximum compen¬ 
sation is fixed at 50 per cent of the employee’s yearly earnings. Dis¬ 
missal compensation is more usually fixed, however, as a lump sum. 
The Italian Agreement of 18th October 1950, while leaving it to the 
conciliation and arbitration board to give judgment according to the 
merits of each case, nevertheless fixed a minimum of five and a mixi- 
mum of nine months’ wages. Similarly in Argentina. Cuba. Guatemala. 
Mexico and Venezuela the amount of dismissal compensation depends 
on wages in relation to length of service. In Venezuela it corresponds 
to half a month's wages for each year of service.* 

Law and Practice in India —Legally speaking, in India the contrac¬ 
tual relation between employer and worker is governed by the 
law of master and servant and if a worker is wrongfully dismissed 
his only remedy is to ask for damages. No court of law will compel an 
employer to take back a worker wrongfully dismissed by him. The 
earliest measure adopted by State to grant some protection to workers 
was the Bombay Trade Disputes Act, 1938. This Act provided for the 
framing of Standing Orders by employers for regulating such matters 
as affected day to day employer-employee relations. One of the matters 
to be covered by the Standing Orders was the circumstances under 
which a worker could be discharged. The scope of the Act in this re¬ 
gard was limited as it dealt only with the procedure. The right of an 
employer to dispense with the services of his workers was interfered 
with for the first time under the National Service (Technical Person¬ 
nel) Ordinance, 1940. Under the Ordinance any technical personnel 
taking up employment in the national service on the direction of the 
Central Government or a National Service Labour Tribunal could 
neither be discharged by their employer nor leave their employment 
without previous permission of the Cential Government or the 
Tribunal. Provision was also made in the Ordinance for their re¬ 
instatement in their previous employment after release on the same 
terms as would have been applicable to them had they been not taken 
into national service. The Essential Services (Maintenance) Ordinance, 
1941 which applied to all employments under the Crown and to cer¬ 
tain essential services or employments which were so notified also 
restricted the rights of employers to discharge their workers. Under 
the Ordinance persons abandoning employment under the Crown or 
in notified essential services were liable to punishment with a fine 
and imprisonment extending up to one year. Corresponding provisions 
were also made in the Ordinance for penalising employers who, with¬ 
out reasonable cause, discontinued the employment of any person or 
caused such discontinuance of employment bv closing the establish¬ 
ment. 

The Industrial Employment (Standing Orders) Act, 1946 has made 
it obligatory on the part of industrial undertakings employing 100 or 
more workers to draw up a set of Standing Orders to regulate the 
relations between employers and workers. These Standing Orders have 
to be certified by an officer of Government appointed for the purpose 

•International Labour Review, April 1054, pp. 316-17. 
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after, taking into consideration the objections of employers and 
employees, if any. One of the matters covered by the Standing Orders 
is the procedure for the discharge of workers and their dismissal in 
case of misconduct.* Acts which constitute misconduct were also to 
be specified. 

In this connection it may also be noted that Section 33 of the 
Industrial Disputes Act. 1947, laid down that no employer shall alter 
the conditions of service, etc., of any workman to his prejudice during 
the pendency of a dispute before any Tribunal, etc. As a blanket ban 
of this nature resulted in considerable difficulties this section was 
amended by the Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act. 1956. By this amendment employers are authorised 
to discharge or dismiss workers even during the pendency of a dispute. 
This power is. however, to be exercised only in accordance with the 
Standing Orders of the undertaking and for misconduct not connected 
with the dispute. Certain categories of workmen such as officers of 
registered trade unions, etc., are treated as protected workmen who 
are outside the scope of this power. 

Decisions and Recommendations of Industrial Tribunals, etc .— 
Even though there is no law in India governing the question of re¬ 
instatement of workers, a number of Industrial Tribunals, etc., 
have adjudicated on this question lor the last many years and in 
several cases ordered the reinstatement of discharged workers. The 
main principles which emerged from such decisions were summed 
up by the Ilon’ble Labour Appellate Tribunal, in its decision in the 
well-known case of the Buckingham and Carnatic Mills, Limited. 
These principles, as well as some others, are briefly discussed in the 
following paragraphs. For the sake of convenience they have been 
divided into I jurisdiction; II Ordering of Reinstatement; and III 
Compensation for wrongful dismissal. 

I. Jurisdiction 

The Industrial Tribunals derive their jurisdiction to order re¬ 
instatement of workers, as already pointed out, on grounds of social 
justice rather than of law. In the case of Western India Automobile 
Association Vs. Industrial Tribunal Bombay, the Federal Court held 
that adjudication does not mean adjudication according to the strict 
law- of master and servant. It was further held that an adjudicator’s 
award may contain provisions for settlement of a dispute which no 
court could order if it was bound by ordinary law. They held that 
Industrial Tribunals are not fettered by these limitations and held 
further that an adjudicator has jurisdiction to investigate disputes 
about discharge and dismissal and. where necessary, to direct re¬ 
instatement. This was later upheld by the Supreme Court in the case 
State of Madras Vs. C. P. Sarathy and in J. K. Iron and Steel Com¬ 
pany Ltd., Kanpur i. 

A controversial point that arose in regard to jurisdiction of In¬ 
dustrial Tribunals in the matter of reinstatement relates to the dis¬ 
tinction between an industrial dispute and an individual dispute. In 


•For provisions in this regard in the niodei standing orders see p-p. 132—33 
tFor farther details see pbapte Jon Jurisdiction of Industrial Tribunate, 
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the absence of any distinction betwen the two in the Industrial Dis¬ 
putes Act 1947, the Tribunals, etc., adopted different interpretations. 
Ultimately the matter came up to the Supreme Court in the case of 
the Budge Budge Municipality Vs. P. R. Mukherjee and others in 
which the Supreme Court held that “a single employee’s case might 
develop into an industrial dispute, when as often happens, it is taken 
up by the trade union of which he is a member, and there is a con¬ 
certed demand by the employees for redress. 1 "” The law at present 
is that an individual dispute is not per se an industrial dispute. It 
may become an industrial dispute if it is taken up by any trade union 
or association of which he is a member. - } - 

The first question which arises in any dispute relating to rein¬ 
statement is the scope of the powers of an adjudicating authority 
and the circumstances in which question relating to reinstatement 
can be examined. It has been held in several cases that the function 
of adjudicators is that of a supervisory nature, exercising only powers 
of revision for correction of basic errors which go to the root of the 
matter and of perverse findings. It has also been held that the Tribu¬ 
nal is not to interfere so long as the decisions of the management are 
bonafide and free from malice or unfair labour practice because the 
Tribunal is not a court of Appeal. Thus in the well-known case of the 
Buckingham and Carnatic Co. Ltd., and their workers the Labour 
Appellate Tribunal observed as follows: 

“The power of the Management to direct its internal administra¬ 
tion which includes the enforcement of discipline of the personnel, 
cannot be denied; but with the emergence of modern concepts of 
social justice that an employee should be protected against vindictive 
or capricious action on the part of the Management which may 
affect the security of his service, this power (power of the Manage¬ 
ment to direct its internal administration) has to be subjected to 
certain restrictions, but at the same time undue interference by a 
Tribunal with administration and Management should not be en¬ 
couraged. It would thus be open to the Tribunal to examine the 
findings of the Management on the charge of misconduct to assure 
itself that there is evidence to support the finding and that the de¬ 
cision of the Management is a possible view on the evidence before 
it. In such a case the Tribunal should refrain from substituting its 
own judgment for the judgment of the Management, as in such 
matters the Tribunal does not act like a Court of Appeal but rather 
as a supervisory body, exercising what would ordinarily be regarded 
as powers of revision for correction of basic errors which go to the 
root of the matter and of perverse findings”. $ The Industrial Tribunal, 
Assam in its award in a dispute in the Kakajan Tea Estate, Nakachari 
observed: “It is also for the employers to decide the individual effi¬ 
ciency of the workmen as also their comparative efficiency, and so 
long as such decisions are bonafide and free from malice or unfair 
labour practice, a Tribunal will not sit in judgment over the manage¬ 
ment’s decision except by way of consideration of the bonafide of 
such a decision. But it should be noted that an Industrial Tribunal 

* Labour Lav Journal, February, 1958, p. 199, 

tFor farther details we. Chapter on juriedlotion of Industrial Tribunal*. 

t Labour Appeal Cawe, October 1962, pp. 497*98. 
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is not a Court of Appeal against the orders of Company or Manage¬ 
ment and that it should not interfere with such management func¬ 
tions unless victimization or unfair labour practice has been estab¬ 
lished.”* 

II. Circumstances in which reinstatement may be ordered 

The circumstances under which a discharged or dismissed worker 
may be reinstated by Industrial Tribunals, etc., have been discussed 
in several cases and factors which influenced the Tribunals have also 
been given in many cases. Some of the Tribunals ordered reinstate¬ 
ment when the discharge of a worker amounted to an illegal action 
on the part of the management or it was due to the workers’ partici¬ 
pation in legitimate trade union activities. Others ordered reinstate¬ 
ment where the order of discharge amounted to an unfair labour 
practice on the part of the employers or it was due to victimization. 
As the views of Tribunals, etc., were not uniform and in order to 
attain some measure of uniformity, the Labour Appellate Tribunal 
laid down the following principles, in the case of the Buckingham 
and Carnatic Company. Ltd. Vs. their workmen: 

“ . the decision of the Management in relation to the charges 

against the employee will not prevail—if 

(a) there is want of bonafides, or 

(b) it is a case of victimization or unfair labour practice or 
violation of the principles of natural justice, or 

(c) there is a basic error of facts, or 

(d) there has been a perverse finding on the material.”f 

The Tribunal further held —“It must, however, be remembered 
that it is essential that the matter should not be viewed altogether 
subjectively from the point of view only of the employer or employee 
but also objectively in the interest of industry for bringing about a 

harmony in the relationship between the two.We must, however, 

clearly say that we are not prepared to accept.the views ex¬ 

pressed in some awards that reinstatement relief is to be limited to 
cases of victimization and unfair labour practice and that in all 
other cases of illegal or improper termination of service compensation 
should be the general rule”.f 

The views expressed by the Labour Appellate Tribunal of India 
in Buckingham Carnatic Mills case were quoted with approval by 
several Tribunals, for example: (i) the Industrial Tribunal of West 
Bengal in a dispute between Messrs. Hindusthan Motors Limited, 
Uttarpara, Hooghly and their workerst; (ii) the Industrial Tribunal, 
Trivandrum§ in a dispute between the Managing Agents, Malayalam 
Plantations Limited, Quilon and their workmen; (iii) the Industrial 
Tribunal West Bengal in a dispute between Messrs. A & J Main and 
Co., Ltd., Howrah and their workmen. 

*Award published in the Assam Gazette vide notification No. GLR-70/60/42, dated 2nd 
November 1060. 

fLabour Appeal Cases, Ootober, 1052, pp. 408-400. 

j Published in the Calcutta Gazette, dated 20th May, 1084. 

gPnblished fat the Govt, Gazette pf Travanoqre-Coohm, dated 7th June, 1066, 
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In the dispute between Sri Pankoj Kumar Ganguli and twelve 
others and the Bank of India, Ltd., Calcutta, the Labour Appellate 
Tribunal following the principles laid down by it in Buckingham and 
Carnatic Mills case held: "when the termination of services is found 
to be unjustified, the normal rule is reinstatement. As no circumstan¬ 
ces have been proved which would enable the tribunal to depart 
from that normal rule and specially because the management has 
been found guilty of unfair discrimination.the order for rein¬ 

statement would have been the proper relief to give.”* The Tribunal 
directed the workers to be reinstated. Against this decision of the 
Labour Appellate Tribunal a petition was filed by the Bank of India, 
Ltd., in Calcutta High Court. Mr. Justice Sinha of the Calcutta High 
Court did not agree with this view of the Labour Appellate Tribunal 
—that if termination of service is found to be unjustified, the normal 
rule is reinstatement. Dealing with this question he obsei’ved: “The 
Appellate Tribunal states that if termination of service is found to 
be unjustified, the ‘normal rule' is reinstatement. That, as I have said. 

is no rule of law. To ensure industrial peace, the arbitrator 

must not only look at the question from the point of view of the 
employee but also from the view point of the employer. It may be 
that the reinstatement of a dismissed employee in a given case will, 
result, not in ensuring industrial peace, but in destroying it. How, then, 
is it possible to lay down any thing which can be called ‘rule of law’, 
when the matter must necessarily depend on the facts of each case?”f 

The considerations which weigh with the Adjudicators and 
Industrial Tribunals in ordering reinstatement may be broadly 
classified under the following heads: (a) Victimisation, (b) Unfair 
labour practice, (c) arbitrary conduct and defective procedure and 
(d) harshness. 

(a) Victimisation —Victimisation has been defined as the taking 
of some action prejudicial to the worker on some pretext other than 
the real reason. In all industrially advanced countries an order made 
in bad faith with an ulterior motive, arbitrarily or with harshness is 
taken as an instance of victimisation or unfair labour practice. In an 
industrial dispute between The India Paint. Colour and Varnish Co., 
Ltd., and their workers, the Fifth Industrial Tribunal, West Bengal 
observed: “I. for myself, am inclined to think that victimisation 
should be sufficiently comprehensive to embrace the cases of punish¬ 
ment which the employer inflicts on the employee, whether for his 
trade union activities or for other reasons where such penalty is 
given not in a straight forward manner but in a sinister way’’.J Ac¬ 
cording to the Labour Appellate Tribunal in the Buckingham and 
Carnatic Mills case “arbitrary conduct or unnecessary harshness on 
the part of the employer, judged by the normal standard of reason¬ 
able man, may be cogent evidence of victimization or unfair labour 
practice”. Victimization generally takes the shape of dismissal or 


♦Labour Law Journal, March 1954, p. 313 
tLabour Law Journal, Sept. 1955, p. 219. 
tLabour Law Journal, March 1952, p. 412. 
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discharge for trade union activities. In this connection the Adjudica¬ 
tor in the dispute in the Delta Metal Refineries, Ariadaha* has given 
the following quotation from Lien's. 

Labour Law Relations —“It is well known that a strong inference 
can be drawn and is usually drawn by the Tribunals in favour of the 
workers against the employer from the fact that an employee has 
been discharged either immediately or shortly after his aliiliation 
w'ilh the union or his election to a union office." 

If the discharge or dismissal of a wroker is shown to be an act 
of victimisation on the part of the employer the Adjudicators will 
not hesitate to order reinstatement. Shri K. C. Sen, President of the 
Industrial Court, Bombay categorically stated that "in all cases of 
victimization the Court would ordinarily order reinstatement." If. 
however, the dismissal or discharge is due to other reasons the fact 
that the dismissed workers are trade-unionists should not afford them 
immunity. This has been emphasised by several Adjudicators. Shri 
H. C. Joshi in connection with a dispute in the Laxmi Ralan Cotton 

Mills. Kanpur, observed: “The workers.who took part in these 

strikes have committed misconduct for which they are liable to be 
dismissed. The fact that they are active members of the Mill Com¬ 
mittee cannot afford them any protection."! Shri P. Rajagopalan, Ad¬ 
judicator in the dispute in the Sri Rama Vilas Motor Service. Madura 
has elucidated this point. “The mere fact’’, he observed, “that a dis¬ 
missed worker was a member of the Union is not enough to substan¬ 
tiate the allegation that he was dismissed only because he was a 
worker of the Union, militant or quiescent. If for instance, the Union 
was able to show any differentiation of treatment in the case of the 
same individual before and after he became a member of the Union, 
or if the Union was able to show that for a similar offence a member 
of the Union was punished with greater severity than a non-member, 
the Union could ask that a reasonable inference should be that the 
severity of the punishment was influenced by the membership of the 
union”.! In a dispute between Dr. Balai Chand Mitra and National 
Iron and Steel Company, Ltd., the Labour Appellate Tribunal observ¬ 
ed: “The fact alone that he was for some time the Joint Secretary 
of the Works Committee is not sufficient. Certain requisitions made 
by him to include some items in the agenda of the meeting of the 
Works Committee have also been put in. From them it cannot be 
concluded that by these activities he had incurred the displeasure of 
the management.’^ In another case between the Caltex (India), Ltd., 
Bombay and Damodar Rajaram Bhosale and Others, the Labour 
Appellate Tribunal again emphasised this fact and observed: “The 
reason for victimisation urged in the present case is that the persons 
chosen to be proceeded against are connected with the labour union. 
Certain protection has been given to officials and members of labour 


♦Award enforced under West Bengal Govt, order No. 2562 Lab. dated 28th July 19481 
tAward enforced under U.P. Govt. Order No. 1148 (OT)XXVIII-12(ST)/47 dated Julv 3 

1947. 

t Recommendations of Adjudicators and Boards of Conciliation on Labour Disputes in 
1946, Madras, p, 66. < 

{Labour Law Journal, May 1954, p. 651, 
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unions under the Trade Unions Act. If a member or official does some¬ 
thing rendering him liable to penal action, against which the Trade 
Unions Act does not protect him, he cannot take shelter behind the 
mere fact that he is a member or an official of a trade union. Of course, 
the fact that he is an officer or active worker of a trade union will 
be relevant in the enquiry as to whether there is any improper reason 
for selecting him for being proceeded against.”* 

(b) Unfair Labour Practice —Like victimization, unfair labour 
practice has also not been defined under the Industrial Disputes Act. 
Some of the Tribunals have gone into the question as to what consti¬ 
tutes an unfair labour practice. In a dispute in Messrs. R.B.S. Jain 
Rubber Mills. Lillooah, Howrah, the Tribunal remarked: “any order 
made in bad faith with an ulterior motive arbitrarily or with harsh¬ 
ness, is an instance of unfair labour practice. Tangible evidence 

of unfair labour practice is not possible. In all cases of unfair labour 
practice and victimization, attempts are made by the employers to 
make out an apparent ‘cause’. We are to find whether the apparent 
cause is the real cause. If the apparent cause is found to have been 
not the real cause but to have been ascribed with some ulterior 
motive it is undoubtedly an instance of unfair labour practice or 
victimization. To arrive at a correct conclusion on this point some 
outward manifestations of the feelings of the employers should be 
taken into account”.f The Tribunal listed the following as outward 
manifestations to be taken into account: — 

“(1) Discrimination between workers. 

(2) Singling out union leaders or members. 

(3) Anti-union statement made at the time of discharge or 
shortly prior thereto. 

(4) Relative significance of the alleged infraction 

(5) Whether others ever committed the same infraction witl> 
out similarly being punished to the extent of discharge. 

(6) Failure without explanation to introduce specific evidence 
in support of a general accusation or reason for discharge 
or to call witnesses who have personal knowledge of the 
basis of denial. 

(7) Failure of the employer to hold an investigation. 

(8) Failure to afford an employee the opportunity to defend 
himself, and 

(9) Uneven application of the Company’s rule”.f 

* Labour Law Journal, August, 1966, p. 144. 
t Calcutta Gazette dated Peeejaber 21, I960, 
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The Adjudicators and Industrial Tribunals have been almost 
unanimous in their opinion that when dismissal or discharge is an 
instance of victimization or unfair labour practice on the part of 
employer, reinstatement should be generally ordered unless the 
employer and the employee have lost confidence in each other and 
are at daggers drawn. While ordering reinstatement some of the 
Tribunals have awarded full back pay while others have awarded 
half of it. 


(c) Arbitrary Conduct and Defective Procedure— It is generally 
in connection with dismissal or discharge for misconduct that consi¬ 
derations of proper procedure to be followed come in. In the event of 
dismissal for misconduct under the relevant Standing Orders, In¬ 
dustrial Tribunals generally refrain from making orders of reinstate¬ 
ment unless the proper procedure has not been followed. In this con¬ 
nection the following provisions in the Model Standing Orders framed 
by the Government of India may be cited: 


“.(2) A workman may be suspended for a period not exceed¬ 

ing four days at a time, or dismissed without notice or any compen* 
sation in lieu of notice, if he is found to be guilty of misconduct. 

(3) The following acts and omissions shall be treated as mis¬ 
conduct:— 

(a) Wilful insubordination or disobedience, whether alone or 
in combination with others, to any lawful and reasonable 
order of a superior, 

(b) theft, fraud, or dishonesty in connection with the emp¬ 
loyers’ business or property. 

(c) wilful damage to or loss of employer’s goods or property, 

(d) taking or giving bribes or any illegal gratification, 

(e) habitual absence without leave or absence without leave 
for more than 10 days. 


(f) habitual late attendance, 

(g) habitual breach of any law applicable to the establish¬ 
ment, 

(hi riotous or disorderly behaviour during working hours at 
' the establishment or any act subversive of discipline, 

(i) habitual negligence or neglect of work, 

«> E £r wages 

in a month, 

(k) 8trikin g W ork or inciting others to strike work m contra- 
* vention of the provisions of any law, or rule having the 
force of law. 




132 


(4) No order of dismissal shall be made unless the workman con¬ 
cerned is informed in writing of the alleged misconduct and is given 
an opportunity to explain the circumstances alleged against him. The 
approval of the manager of the establishment or where there is no 
manager, of the employer is required in every case of dismissal and 
when circumstances appear to warrant it, the manager or the 
employer may institute independent inquiries before dealing with 
charges against a workman. 

[(5) . Deals with suspension]. 

(6) In awarding punishment under this standing order, 
the manager shall lake into account the gravity of the misconduct, the 
previous record, if any. of the workman and any other extenuating or 
aggravating circumstances that may exist. A copy of the order passed 
by the manager shall be supplied to the workman concerned.” 

In case a worker has been dismissed arbitrarily, that is without 
a proper enquiry and without affording a reasonable opportunity to 
worker to render explanation or defend his action, several Adjudica¬ 
tors, etc., have ordered his reinstatement. In the case between the 
Kanpur Mechanical and Technical Workers' Union and the Ganges 
Flour Mills. Harriganj. the Labour Appellate Tribunal held: “A notice 
of termination mentioning the alleged act of misconduct cannot take 
the place of a proper chargcsheet. If after receipt of the reply of the 
workman to the notice of termination the management considers that 
the allegations made against the workman are true, the proper course 
on the part of the management is to frame a regular chargesheet against 
him and examine witnesses in support of the allegations after giving 
him an opportunity to appear at the enquiry and give him a chance 
for explanation and defence. For the rules of natural justice require 
that the delinquent must have a reasonable opportunity of being heard 
and of correcting and contradicting any relevant statement prejudicial 
to his interest.”* As the management failed to do this, the appeal of 
the worker was allowed and he was reinstated. In the dispute between 
the workmen and management of the Assam Railways and Trading 
Company, Ltd.. Margherita, the Industrial Tribunal observed as 
follows: “The present instance is an instance of dismissal of employees 
based on a report of a departmental enquiry at which the presiding 
officer himself gave evidence before himself. Such dismissal must be 
set aside as held by the Honourable High Court of Calcutta in the 
case between B. C. Bhattacharjee and State of West Bengal and others 
in which the Honourable High Court held as follows: — 

“Dismissal of an employee based on a report of a departmental 
enquiry at which the presiding officer himself gave evidence before 
himself must be set aside. Such departmental enquiry must be held 
to have been vitiated by violation of principles of natural justice. A 
presiding officer cannot give evidence before himself, and submit a 
report after considering inter-alia his own evidence. Although a depart¬ 
mental enquiry need not be carried out strictly according to the rules 
applicable to judicial proceedings, still the principles of natural justice 
should be followed. The fact that the procedure was adopted at the 


♦labour Law Journal, March 1954, p. 333, 
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request of the concerned employee, or that such evidence was inconse¬ 
quential and hence no prejudice was caused to the concerned employee 
must be held to be irrelevant. It is not so much the actual prejudice 
that has to be considered as the violation of the fundamental principles 
according to which proceedings, including departmental enquiries, 

should be conducted.There is no excuse for allowing the enquiry 

officer to give evidence before himself and then solemnly considering 
it and coming to a decision”. In a.case between Mr. Ziakh and the 
Firestone Tyre and Rubber Company, Ltd., and another their Lord- 
ships C. J. Chagla and Justice Dixit of the Bombay High Court held: 
“In a departmental enquiry for misconduct, the whole object of fur¬ 
nishing a chargesheet is to give an opportunity to the person who is 
charged with misconduct to give an explanation and to defend himself 

. The rule of natural justice requires that a person charged 

with an offence should know the nature of the offence and should be 
given an opportunity to defend himself and give a proper explana¬ 
tion. “* In the dispute in Messrs. R.B.S. Jain Rubber Mills. Liiiooah, 
Howrah, the Adjudicator observed as follows: “It has been accepted 
generally that before an cmpl.-yee is discharged, he should be given 
an opportunity to meet the charges brought against him and to defend 
himself. He should be given an opportunity to examine witnesses far 
himself and to cross examine the adversary's witnesses. This is based 
on the principle of natural justice. The principle of natural justice is 
an equitable principle, and equity demands this principle to be follow¬ 
ed even in domestic Tribunals’'.! 

It may be noted, however, that some Tribunals have not taken 
much notice of defects in the procedure for dismissal while others 
have. For instance. Sri A. Das Gupta. Industrial Tribunal, West Bengal 
in the dispute between the Bengal Potteries Ltd., and the Bengal 
Potteries Workers’ Union held that in a case in which the charge 
against a workman is clear and unambiguous, and the facts are known 
to the employee concerned and admit of not more than one interpre¬ 
tation. viz., the guilt of the employee and cannot be explained away, 
the principle of natural justice is a mere technicality. In such circum¬ 
stances non-compliance with the rules of natural justice amounts to a 
more irregularity.:).' Shri P. Sankara Menon. Industrial Tribunal, 
Madurai in the dispute between the Vijayakumar Mills. Ltd.. Palni and 
their workers also held that where a workman admitted before his 
superior officer that he was guilty of the charges alleged against him 
orally, the dismissal of such workman on the strength of such admis¬ 
sion in the absence of any chargesheet or formal inquiry into the 
alleged charges was justified specially when in the adjudication pro¬ 
ceedings in regard to such dismissal the employer proves the charges 
against the workman. The error in not issuing a written chargesheet 
and not holding a formal inquiry in the circumstances was held to be 
only technical. But this view was over-ruled by the Labour Appellate 
Tribunal in an appeal preferred against this decision of Tribunal. It 
was argued on behalf of the workman that the dismissal was wrongful 
and could not be sustained as there was no enquiry into the charges 


♦ Assam (5azotic dated July 27, 1955, 
•(•Calcutta Gazette dated December, 21, 1950. 
^Labour Law Journal, January 1952, p. 44. 
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against him as contemplated by the Standing Orders relating to the 
mills. Accepting this argument the Labour Appellate Tribunal observ¬ 
ed that the order of dismissal of the worker was wrongful as there 
had been a violation of the Standing Order because no enquiry was 
held on the alleged misconduct of the worker. The Tribunal further 
remarked: “To satisfy the principles of natural justice, it is always 
desirable that an enquiry should be made in writing to find out whether 
all the requirements have been duly complied with. Only when an 
enquiry is in writing , it could be found out whether it has been con¬ 
ducted in such a way as ‘to inspire confidence in the impartiality of 

the enquiry officer.’ .Even on termination of service of a worker 

by notice for misconduct, if he should choose to send a reply to it 
and thus challenge to act complained of it is the bounden duty of the 
Management to serve him with a regular chargesheet. obtain his ex¬ 
planation and make an enquiry, as otherwise the termination of service 
is wrongful , and the worker ivill be entitled to reinstatement with 
back wages.”* 

In some cases where workers had been discharged without charge- 
sheet having been framed against them, the cases were remanded to 
the lower courts for fresh enquiry and decision. Thus in a dispute 
between Sri L. C. Seth and the United Commercial Bank Ltd., the 
Labour Appellate Tribunal observed as follows: “No charge for alleged 
negligence or disobedience of the orders of the superiors was framed 
against him and his explanation thereto was not asked for but the 
bank adopted the expedient of terminating his services by payment of 
six months’ salary in lieu of notice. It is a matter for serious consi¬ 
deration whether it would be open to an employer to avoid framing a 
charge and take recourse to other easier expedients for the termina¬ 
tion of service, by following a procedure which would have the effect 
of robbing a workman of his explanation which he could have offered 
if a charge had been framed and by avoiding an enquiry into the 
charges which is obligatory on the part of the management where an 

employee had been charged for misconduct.We. accordingly, set 

aside the award and remand the case.to decide the case 

afresh.”.f 

(d) Harshness —As already stated, wherever dismissal orders were 
considered to be too harsh a punishment in relation to the misconduct 
alleged. Industrial Tribunals usually gave a redress and ordered re¬ 
instatement. The general principle to be followed in such circum¬ 
stances was laid down by the Labour Appellate Tribunal in the dis¬ 
pute between the Madras Electric Tramways, (1904) Ltd., Madras vs. 
their workers as follows: “What we have to consider is whether the 
interference by the tribunal below with the decision of the manage¬ 
ment was justified. Ordinarily, the management, acting bonafide and 
with knowledge and experience of the problems which confront it in 
the daily work of the concern, ought to be considered to be well quali¬ 
fied to judge what the appropriate punishment should be. But the rule 
that the punishment given by the management shall stand, is subject 
to this qualification; that the punishment must not be unduly excessive 

♦Labour Appeal Cases, January, 1956, p. 65. 

f Labour Law Journal, February, 1953, p. 26o. 
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jor the particular offence; and here again the tribunal should not 
substitute its own judgment for the judgment of the management 
unless it is apparent that the requirements of discipline and good con¬ 
duct would not be prejudiced if a lesser punishment were awarded.”* 
Sri T. D. Ramaiya, Industrial Tribunal (11) Madras, in a dispute 
between the Raju Gramani Cigar Factory, Madras and their workers 
observed: “Though they had no kind of right to speak on behalf of 
the other workers until they had been definitely recognised by the 
management and though they were certainly not right in speaking 
insolently to the proprietor the punishment meted out was far too 
severe. I am, therefore, of opinion that the two workers should be 
reinstated. In view, however, of the insolent and impertinent attitude 
adopted by them, I do not propose to grant them any back pay or 
allowances if any”f. In a dispute between the Kewalram Chellaram 
(White Shop) and their workers, the Industrial Tribunal, Madras held 
that where a workman was dismissed for selling an article at a reduc¬ 
ed rate unauthorised! y and where no motive of dishonesty on the part 
of the workman was suggested except the motive of causing loss to 
the Company, the punishment of dismissal for such a guilt was too 
severe specially where the worker concerned has got a blameless re¬ 
cord of long past service and where the alleged act was due to some 
mistake or inadvertence on the part of the concerned worker. In these 
circumstances the worker was directed to be reinstated but without 
any back wages.J 

OTHER QUESTIONS PERTAINING TO REINSTATEMENT 

In addition to the foregoing, Adjudicators and Industrial Tribu¬ 
nals have also discussed certain other interesting aspects of the 
question of reinstatement. These are briefly mentioned below: — 

1. Reinstatement after Strike 

In regard to the question of reinstatement of the workers after 
a period of strike, Adjudicators and Tribunals have gone into 
the legality or otherwise of the strike and have ordered reinstate¬ 
ment if the strike was legal and justified under the circumstances. 
In this connection the Labour Appellate Tribunal, in its award re¬ 
lating to a dispute in the Punjab National Bank has observed 
as follows: “A strike, legal or illegal, does not automatically put an 
end to that relation, but it cannot now be disputed that it affects 
some of the rights and obligations flowing from that relationship. 
An illegal strike absolves the liability of the employer to pay wages 
during the period of absence of the striking workmen! but the 
question before us is whether his absence entitles the employer to 
put an end to his service. It does not, when the strike is not illegal, 
whether justifiable or not (Smith Stanistreet & Co. Vs. Its Workmen 
—Cal. Appeal 37 of 1951 decided on the 22nd August, 1951). But 
the converse proposition does not necessarily follow when the strike 
is illegal. A strike may be illegal, on account of contravention of 
section 22 or 23 of (the Industrial Disputes) Act, though it may be 

•Labour Law Journal, August, 1051, p. 210 

tLabour Law Journal, Feb., 1951, p. 121. 

^Labour Law Journal, Aug., 1054, p. 260. 

§Vids Mahalaxmi Cotton Hills Vs. Its Workmen, Labour Appeal Cases, August, 1052. 
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perfectly justified or a strike though illegal by reason of these pro¬ 
visions may be the result of provocation on the part of the employer 
or such a strike may last for a very short time. Modern concepts of 
social justice would be outraged if in such cases the employer could 
dismiss a workman for his mere absence due to his participation in 
such a strike. Such concepts also require that a workman should be 
protected from capricious or vindictive action on the part of the 
employer, whatever be the nature of his lapse or whatever be the 
cause of such lapse. Moreover, having regard to conditions of the 
labouring class and of labour relation as is generally prevalent in 
India now. it would not in our opinion be conducive to industrial 
peace if an employer is given a right, and a fortiori an unfettered 
right, to dismiss a workman for his absence due to his mere parti¬ 
cipation in such a strike as is contended for by Mr. Sanyal on behalf 
of the Bank. If. however, the particular workman who joined the 
strike is guilty of violent acts or of subversive activities, such as, 
destruction or attempted destruction of employer’s property, inti¬ 
midation of or coercion on loyal employees, etc., the position would 
be different, but in such cases the workmen should be individually 
dealt with and the particular workman should be apprised of the 
precise charge against him and should be given a chance to have 
his say in the matter before he can be dismissed.”* 

The question of reinstatement of workers, whose places had been 
filled up during a strike was dealt with by the Labour Appellate 
Tribunal in the dispute between the Kirkee Cantonment Board and 
the Kirkee Cantonment Board Kamgar Union. In this case the Labour 
Appellate Tribunal quoted with approval t'he following passage from 
‘Labour Disputes and Collective Bargaining' by Ludwig Teller: 

“The Supreme Court of the United States has settled it that an 
employer, who has committed no unfair labour (practice, against 
whom a strike has been declared is not obliged to cease the conduct 
of his business, but may employ others to take the place of the 
strikers, and he may promise to retain such employees in his 
employ even after the termination of the strike; under such circums¬ 
tances the employers’ obligation to reinstate extends .only to such 
of the striking employees whose places have not been filled during 
the strike. Where, however. Ihe strike is the result of an unfair 
labour practice the employer is under an obligation to discharge 
those employees hired to take the place of the strikers, and to offer 
to reinstate the striking employees.” 

In view of this the Labour Appellate Tribunal held that those 
workers whose places had been filled up cannot be reinstated be¬ 
cause they took part in an illegal strike, f Mainly in view of these 
considerations the Industrial Tribunal, West Bengal, in the dispute 
between Messrs. Bangabasi Cinema, Howrah and their workers held 
that the employer was not obliged to re-employ striking employees 
who had taken part in an unjustified strike as it was not provoked 
by any unfair labour practice on the part of the management and 
their places had already been filled up.J 


♦Labour Appeal Cases, January, 1953, pp. 16-17. 
f Labour Law Journal, November, 1951, p. 621. 

{Award published n the Calcutta Gazette dated 11th February 1054. 
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2. Reinstatement of Temporary Workers Wrongfully Discharged 

If it is proved that the discharges had been due to unfair labour 
practices on the part of the employer, it is immaterial whether the 
employees discharged were temporary or permanent. All of them 
are entitled to reinstatement. In the dispute between the Sholapur 
Motor Transport Ltd., Poona, vs. Workmen employed under it Shri 
D. G. Kamerkar observed: “If it appears that the discharges had 
been due to unfair labour practices on the part of the employers, it 
is immaterial whether the employees discharged had been in tem¬ 
porary employ or permanent.”* This view was quoted with approval 
by Shri I. G. Thakore, Industrial Tribunal, Bombay in the disputes 
between the Surat Ashwini Kumar Bus Company and their workmen. 

3. Discharge for Inefficiency in a Higher Grade 

An interesting case of demand for reinstatement of an un¬ 
skilled worker who was promoted as an apprentice turner but was 
later discharged for inefficiency as an apprentice came up before 
Shri C. R. Krishna Rao who ordered him to be reinstated as an 
unskilled worker and remarked as follows: “If for want of aptitude 
or application he became a failure, then he is entitled to ask to be 
sent back to the moulding department from which he was promoted. 
If a clerk is promoted as a Magistrate and his magisterial work is 
found unsatisfactory, he is not dismissed but reverted”.t 

4. Reinstatement of Workers Discharged for Absence Without 

Leave 

Absence without leave is a very common reason advanced 
for discharge, and Standing Orders generally provide for such dis¬ 
charge. Adjudicators and Tribunals have generally agreed that mere 
absence without leave does not automatically entitle an employer 
to terminate the services of the workers concerned. Even when a 
worker absents himself without obtaining permission to do so, his 
services cannot be terminated without following the usual procedure. 
Thus in the dispute between the Lakshmi Devi Sugar Mills, Ltd., 
and the Chini Mill Mazdoor Sangh, Chhitauni, the Labour Appellate 
Tribunal observed that by mere overstay of leave, the workman loses 
only the lien on the job and that it is not the same thing as losing 
the appointment. It was further observed that in such an event not to 
frame a chargesheet and follow the usual procedure was a failure of 
natural justice and the worker concerned was eligible for reinstate¬ 
ment or compensation.^ In the case of the United Commercial Bank 
Ltd., Delhi, Vs. Kedar Nath Gupta, the Labour Appellate Tribunal 
held that an employee can not be treated as having vacated his post 
voluntarily by overstaying his leave merely by being so told in the 
absence of any such standing orders. Again in the case of the 
Raghunath Enamels Ltd., Kanpur Vs. Surendra Singh, the Labour 
Appellate Tribunal held that an employee who does not receive any 
reply to his application for extension of leave is not bound to presume 

♦Published in the Bombay Oort. Gazette dated 4th October, 1051. 
t A ward enforced under Madras Govt. Order No. 070 dated 13th February, 1940, 
t Labour Law Journal, December 1052, p. 789, 
tyB383DofLB~- 1% 




138 


that it has been refused. The presumption is rather to the contrary 
that it has been granted.* In the dispute between J.K. Cotton Manufac¬ 
turers, Ltd., and its workmen, Shri S. N. Singh, Adjudicator held 
that refusal to extend leave for an indefinite period and the subse¬ 
quent dismissal of the workman for remaining absent without leave 
under the provisions of the standing orders of the Company was 
unjustified, perverse and not bonafide.** 

5. Reinstatement of Workers Discharged for Adopting ‘Go-slow’ 

Tactics 

Where the charge of go-slow has been proved against the 
workers, the Tribunals have refrained from interfering with the 
management’s decision. Thus Shri S. Narasimhulu, Industrial Tribu¬ 
nal, Madras, in the dispute between M/S Ashok Motors, Ltd., and 
their workers observed: “In short, on a careful scrutiny of all the 
materials placed before me, I find that the workers were guilty of 

persistent and concerted “go-slow” tactics deliberately practised. 

If this finding is correct, it follows that the workers are liable to be 
punished for it and the termination of their employment cannot, 
under the circumstances mentioned above, be questioned as either 

unfair or unjustifiable. Even in foreign countries “go-slow” has 

been found to warrant discharge of the guilty workers”, t But where 
the charge of “go-slow” has not been proved against the workers 
their reinstatement has been ordered. For instance, in the dispute in 
Messrs. National Tin Box Mfg. Co., Calcutta, the Industrial Tribunal, 
West Bengal observed as follows: “Considering all the evidence in 
the light of probabilities, the Tribunal finds that the allegation of 
go-slow in work is only an excuse to get rid of an undesirable staff 
of workmen for sometime considered surplus to requirements, with¬ 
out payment of legal compensation, and that some of these workmen 
have become an eye-sore to the management for their union activi¬ 
ties. The Tribunal further finds that the charges against these work¬ 
men have not been established. Accordingly their dismissals are not 
justified.”!: The Tribunal therefore directed reinstatement of the 
concerned workers. 

6. Reinstatement after Criminal Conviction 

The question whether the conviction by a Criminal Court will 
disentitle the workman from claiming back his original status was' 
considered by the Industrial Tribunal, Madras in the dispute in 
Messrs. Binny’s Engineering Works, Limited, Madras. The workman 
relied on a decision given by Shri E. Krishnamoorthi,§ Industrial 
Tribunal, Madurai, wherein it was held that conviction under the 
Prohibition Act does not involve such moral turpitude as to justify 
the conclusion that the worker has rendered himself unfit for employ¬ 
ment. In the circumstances the worker was ordered to be reinstated. 
The management relied upon a similar case, to the contrary effect, 
between Kailash Chand Khanna and the Punjab National Bank, Ltd., 

•Award given by Shri P.D. Vyas, Industrial Tribunal, Bombay, in the Automobile Products 
of India, Ltd., Bombay, and published in the Bombay Govt. Gazette dated 23rd April, 1953. 

** Labour Law Journal October, 1954. p. 520. 

f Award published in the Madras Gazette dated 18th September, 1963. 

^Calcutta Gazette dated 7tb April, 1955. 

{In the dispute between K. Chinnayan and Messrs. Jamaluddin and Srinivasa Iyer Tan¬ 
nery. Dindigul: Labour Law Journal, May 1953, p. 061-63. 
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in which the Labour Appellate Tribunal confirmed the decision of 
the lower court that conviction under the Bombay Prohibition Act 
involves moral turpitude. After reviewing these and other case-laws 
and the Standing Orders of the company it was decided that the 
workman should be reinstated without back wages. The reinstate¬ 
ment was to be treated as a fresh appointment and the workman did 
not have a benefit of continuity of service.* In another case between 
Messrs. Commercial Bureau, Calcutta and their six employees, the 
Industrial Tribunal reinstated all workers who were convicted under 
Section 107 and 144 of Criminal Procedure Code and observed: 
“The workers who are found to have been the victims of a raw deal 
should not have the source of their livelihood cut off’.f 

7. Reinstatement op Family-members of Dismissed Workers 

Cases have arisen where managements terminated the services 
of a dismissed worker entirely on the ground that the head of the 
family was dismissed. In the dispute between the Doom Dooma 
Circle Chah Mazdoor Sangh, Assam, Vs. Messrs. Shaw Wallace and 
Co., Calcutta the Labour Appellate Tribunal held that husband and 
wife are undoubtedly partners in life socially but not so in respect 
of their legal or contractual rights and obligations in relation to 
others. As the contract of service was separate and distinct, the matter 
of termination of service of each must be judged on its own merits. 
The Appellate Tribunal, therefore, directed the company to reinstate 
the wife of the dismissed man and awarded her compensation as 
well. This view was reiterated by the Labour Appellate Tribunal in 
the case of M/s. Bordubi Tea Estate and their workers. The dis¬ 
missal of the wife of worker in question was also set aside and she 
was reinstated with continuity of serviced 

III. COMPENSATION FOR WRONGFUL DISMISSAL 

Adjudicators and Industrial Tribunals are almost unanimous in 
their opinion that normal relief in cases of wrongful dismissals is 
reinstatement. But in some cases, such as those where discipline 
in the undertaking might be in jeopardy or when the employer- 
employee relations might be adversely affected compensation has 
been preferred to reinstatement. In this regard they have generally 
been guided by the following decision of the Labour Appellate 
Tribunal in the Buckingham and Carnatic Mills, Ltd., Madras. 

“The normal rule in such cases should be reinstatement, but 
in so ordering the Tribunal is expected to be inspired by a sense of 
fair play towards the employee on one hand and considerations of 
discipline in the concern on the other. The past record of the em¬ 
ployee, the nature of his alleged present lapse, and the grounds on 
which the order of the Management is set aside are also relevant 
factors for consideration. It is not possible to lay down rules which 
could be regarded as exhaustive on the subject. Each case would 
have to be considered on its merits.”§ 

* Award published vide GO. No.~2184 dated 12th?August, 1954 under the Government 
Gazette of Madraa. 

t Calcutta Gazette dated 29th December, 1955. 

$Assam Gacette dated 19th May, 1954. 

{Labour Appeal Cases, October, 1952,Jp. 499. 
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In the dispute between the Kanpur Omnibus Service, Ltd., 
and the Kanpur Omnibus Service Employees’ Union, the Labour 
Appellate Tribunal further observed: “The normal relief for dismis¬ 
sal in a case of this nature, as we have pointed out in Buckingham 
Mills’ case would have been reinstatement. In that case, however, 
we further observed that the normal remedy could be departed from 
when other circumstances were present and that in granting relief, 
the matter is not to be viewed altogether subjectively from the point 
of view of the employer and the employee, but also objectively in 
the interest of the industry for bringing about a harmony in the 
relationship between the two. The facts disclosed in this case lead 
us to the conclusion that there would be no harmonious relationship 
if an order for re-instatement is made in favour of Shri Rao. But at 
the same time, as we are of opinion that as he had been victimised, 
a heavy penalty in the shape of compensation ought to be imposed 
upon the company as a measure for preventing victimisation of 
office-bearers of a trade union or a member thereof, whose legitimate 
trade union activities are not to the liking of the management. We 
accordingly hold that the compensation of four months’ wages allowed 
to him is inadequate and we set aside that order and substitue it by 
directing that compensation of Rs. 2,000 to him should be paid and 
we award that sum accordingly.”* In several other cases also re¬ 
instatement has been refused on the ground that it would not promote 
harmonious relationship between the employers and the employees. 
In lieu of reinstatement the workmen concerned have been given 
compensation. The amount of compensation is normally based on the 
loss suffered by the employee. 

Another category of cases in which compensation has been 
awarded in lieu of reinstatement consists of those cases where the 
management had lost confidence in the worker. Thus in the Shri 
Sitaram Sugar Mills Ltd., Baitalpur and the Baitalpur Chinni Mill 
Mazdoor Sangh the Labour Appellate Tribunal agreed with the de¬ 
cision of the lower tribunal that where management have lost con¬ 
fidence in the workman, reinstatement need not be ordered but com¬ 
pensation may be paid and increased the quantum of compensation 
to nine months’ salary, f 

In some cases Tribunals have awarded compensation in lieu of 
reinstatement due to advanced age or physical infirmity of the worker 
concerned. Thus in the dispute between Shri Bomanji Ratanji and 
Shri Emilean Noronha and the Cooper Connel and Clifford Ltd., 
Bombay Shri I. G. Thakore, Industrial Tribunal, Bombay awarded 
compensation at the rate of half a month’s salary for each completed 
year of service to Shri Bomanji as he was already 55 years of age.$ 
In the dispute between the Lakshmi Sugar Mills Co., Ltd., and Shri 
Bal Govind, the Labour Appellate Tribunal observed that as the 
worker was suffering from certain physical defects both in his hands 
and legs and as the work of chowkidar requires a good deal of fitness 
it would be better to grant him compensation instead of reinstate¬ 
ment^ 

♦Labour Law Journal, October, 1951, p. 486. 

tLabour Law Journal, September, 1962, p. 808. 

{Bombay Govt. Gazette dated 9th April, 1953. 

jjU.P. Government Gazette dated 19th February, 1966. 



141 








142 







APPENDIX I-c ontd. 


144 






Silk j No. LS-5207-L.W. 172 


145 


C- O C ® C' O C 1 o 

oj C fli w o 0*0^0 o 



' b(J ■■ ■ bt 

1“ *•§* 
»*2 g ©"2 g 

"45 rill 


T? 

*2 


« 


II 

S°? 
5 s 

C ^ 

fc ° 


*a 

C 

I 

& 



O 



o 

a 


I 


4 I £ & & 3 


3 


3 


.3 


£ 

3 


3 


I 

*9 


$ ns a a 5 a a a a a 







146 











1. Edisons Continental Laboratories Ltd., No. 1867/48 dated 9-1-1953 

Bombay. 

2. Continental Drug Co. Ltd., Bombay 






Zandu Pharmaceutical Works Ltd., Bom- i Xo. 12/48 dated 27-1-1953 
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Ahmedabad. 
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Do. -”i Bombay .. j Mukand Iron * Steel Works. Bombay .. ; Xo. 678.48 dated 5.1-1950. 
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Bo. Myaore .. The Magoji Silk Mills and two No. IT. 237.56-57, dated R . 15 p.m. 

other Mills, Bangalore. 7-8-1956. 

Non-metallic Mineral Bombay .. The Sevalia Cement Works Award dated 21-9-1953 .. 2/3rd of the Ahmedabad Textile- 

Rroducta (ACC Ltd.), Seralia. Seale. 
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APPENDIX II—confd 



ll/s. Western India Match Co. G.O. Ms. No. 4109 Develop* Re. 0-3*6 per point rise over 
Ltd., Tiruvottiyur, Madras. ment, dated 8-9-1953. 100 in the Madras cost of 

living index number. 
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APPENDIX TO 


Holidays with Pay in Various Countries 


Country 

Class of workers 

Qualifying Service 
or Conditions 

Length of holidays 

1 

2 

3 

4 

Australia. 

All Employees 

After 1 year’s ser¬ 
vice. 

12 working days or 
two weeks. 

Belgium (1946) 

(a) persons bound by 
contract of service 
except salaried em¬ 
ployees. 

After 1 years’ ser¬ 
vice. 

10 days. 


(b) All employees ex¬ 
cept persons em¬ 
ployed in domes¬ 
tic services. Nat¬ 
ional Railway 

Company and 

undertakings in 

which only mem¬ 
bers of the em¬ 
ployers’ family 
are engaged. 

After 1 year’s ser¬ 
vice. 

Minimum of 6 or 
7 days. 


•(c) Mine workers 

After 1 year’s ser¬ 
vice. 



(i) workers engaged 

in open-workings. 


6 days. 


(it) workers engaged 
under-ground. 


6 days with an 
addition of 

6 days more. 

Bolivia (19S9)t 

Every salaried or 

wage earning emplo¬ 
yee except who are 
working in seasonal 
undertakings whore 
work is interrupted 
for more than 15 days 

After 1 year's ser¬ 
vice. 

1 to 5 year’s ser¬ 
vice, 

5 to 10 years’ ser¬ 
vice. 

10 years or more. 

6 or 7 days. 

15 working days. 

20 working days. 

30 working days. 

Brasil (1943) 

All employees except 
casual workers. 

After 250 days of 
actual work in a 
year. 

15 days. 

Bulgaria 

All employees. 

After 1 year’s ser¬ 
vice. 

14 working days. 


persons employed in 
heavy, unhealthy or 
dangerous work. 


12 extra days. 


•Royal Order laying down the special rules for applying to mine workers the legislation 
respecting the annual vacations of employees. Dated 15th February, 1051.—Legislative 
Series July-August, 1958. 

tDecree to modify article 44 of the Labour Code respecting paid vacations. Dated 
11th August, 1952-Legislative Series July—August, 1954. 
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APPENDIX III—contd. 


1 

2 

3 

4 

Burma (1051). 

All employees engaged 
in trade, industry or 
establishment, except 
civil servants or 
tho e belonging to 
employers’ family. 

{ i ) Persons below 15 
years of age. 

(it) persons above 15 
years of age. 

After 1 year’s ser¬ 
vice. 

14 days. 

15 days. 

Cile 

Wage earners. 

After 1 year’s ser¬ 
vice. 

15 days in specifi d 
provinces. 


Salaried employee. 

After 1 year’s ser¬ 
vice. 

25 days in specified 
provinces. 


Harbour, river oi* 

Minimum of 288 

Ono day for every 


Lake Longshare men. 

days of service. 

20 days of work. 


Others. 

(») empl« yed for 

i more than 220 

| days but less 

than 288 days 
in a year. 

(it) Employed for 
288 or more days 
in a year. 

7 days. 

15 days. 

Columbia. 

All employees except 
those who are work¬ 
ing in undertakings 
employing a maxi¬ 
mum of 10 workers 
if power is u.^ed and 
20 workers in other 
cases. 

After 1 year’s ser¬ 
vice. 

15 days. 


Technical staff emp¬ 

After 1 year’s ser¬ 

15 days with extra 


loyed in private sa¬ 
natoria or persons 
operating X-Ray 

apparatus. 

vice. 

two weeks. 

Costa Eioa (1943). 

All employees! 

For every 50 week’s 
service. 

Two weeks. 

Cuba (1945). 

All employees. 

After 1 year’s ser¬ 
vice. 

30 days. 

Danmark (1953)t 

All employees, except 
persons in the service 
of the State, National 
Church or National 
Schools, apprentices 
and pe sons employed 
on board ships. 

After 1 year’s ser¬ 
vice. 

18 days. 


•I. L.O. Legislative Series May-Jane 1964-CSule 1. 

tin the oase of agricultural or stook raising work the employer isjnot bound to grant- 
annual leave with pay-I.L.O. Legislative Series September-Ootober, 1956-Costa Rioal. 

JI.L.O. Legislative Series May-Jane 1958, Don.-2. 

L'BS83DofLB—13 
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APPENDIX IE— contd. 


1 


2 


3 


4 


Egypt (1944) 


All employees except Daily rated 
those employed ca¬ 
sually or temporarily 
in ag/iculture in Monthly rated 
establishment em¬ 
ploying less than 5 
persons, on sea going 
vessels, as civil ser- 


7 days, if employed 
on dangerous work 
10 days. 

15 days-In case of 
sioknoss 30 days on 
half pay in a 
year. 


vants or as domestic 
servants. 


Salvador (1953)* 


Finland (1946) 


Franco (1944) 


Federal Republic of 
Germany. 


Ail employees in indus¬ 
tries with more than 
10 workers. 

(i) Office employees 
under private estab¬ 
lishments. 

(it) Other cases. 

All employees 
1, Office workers. 


2. Manual workers 

3. Manual workers 


1. Persons employed 
in private and 
public services or 
establishments. 

2. Civil servants in 
public works, trans¬ 
port and tourism. 

3. Domestic servants. 


All Employees 


After 1 year’s ser¬ 
vice. 


At least 10 years’ 
continuous service. 


at least 5 years’ 
continuous service, 
below 17 years 
of ago. 

One month of ac¬ 
tual work or 24 
working days. 

After 1 year’s 
service. 

After l year’s 
service. 


After 1 year’s ser¬ 
vice. 

Annual leave-After 
1 year’s service. 


10 days. 


15 days. 


6 days. 


2 days for each 
months’ service 
subject to a 

minimum of 1 
month if work 
continued unin¬ 
terrupted during 
the year. 

1J days for each 
month’s service. 

Do. 


One day for each 
month’s work. 


Thirty days. 


12 working days, 
and an inorease 
of 1 working 
day for each 
period of 5 
year’s service 

up to a maximum 
of 2 days. 

12 working days 
or two weeks* 


12 working days* 


Oermant (Democratic 
Republic) (1950) 


All employees 

(«) wage earners and 
salaried employees 
over 18 years of age. 


♦I.L.O. Legislative series March-April, 1955- E.l. Salvador-2. 

tI.L.O. Legislative series Soptember-October, 1953, Germany (Democratic Republic 2)< 
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APPENDIX III— contd. 


i 


German (Democratic 
Republic) (1950)— 
c mtd ., 


Greece (1045) 


Guatemala 


Hungary 


eland 


2 


(5) persons below 18 
years of age. 

(c) Persons engaged in 
arduous or unheal¬ 
thy types of work. 

All employees. 

(a) Salaried emplo¬ 
yees in public 
undertakings. 

(6) Salaried employ¬ 
ees in other un¬ 
dertakings. 

(c) Wage earners. 

( d ) Others. 


(а) Wage earners 

(б) Commercial em¬ 
ployees. 

Others. 

All employees. 

1. Workers engaged in 
unhealthy occupa¬ 
tions and in under¬ 
ground work in 
mines. 

2. Workers employed 
in metal industry 
where temperature 
is high. 


All empl ovees except 
those whose pay 
exceeds £ 350, per 
annum. 


3 


After 1 year*8 ser¬ 
vice. 

After 1 year’s 
service. 


12 months’ service. 


After 1 year’s ser¬ 
vice. 

After 1 year’s ser¬ 
vice. 


Up to 10 years 
service. 


After 10 years* 
sorvioo. 

After 1 year’s 
services 


4 


18 working days. 


18 to 24 working 
days. 


12 days. 


8 days. 


8 days. 

6 days. 

Duration to be 
increased by 1 
day for every 
6 months’ service 
in excess of the 
qualifying service 
subject to a 
maximum of 26 
days in the case 
of (a) 18 days in 

the case of (b), 
16 days in the 
case of (c). and 
12 days in the 
case of (d). 

5 or 10 days. 

15 days. 

10 days. 

12 working days 
or two weeks. 

Extra 3 to 12 
working days. 


Extra 6 days. 


Extra 12 *ays. 


7 days. 
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APPENDIX III— contd. 


1 

1 

3 

4 

Iran (1949) 

| All industrial workers. 

Annual Leave—6 

months’ service. 
After 1 year’s service. 

5 days. 

10 days. 

Japan (1947) 

All industrial and 

commercial emplo¬ 
yees. 

Must have worked 
for a year and 

for over 80% of 
the working days. 

i 

i 

i 

Minimum of 6 or 

7 days. After 

the second year 

of service, one 

extra day after 

each year, but 

up to a maximum 
of 20 days. 

Labanon (1946) 

All employees except 
in undertakings where 
only member* of 

| the employer' family 
| are employed. 

1 

j After 1 year’s ser- 
j vice. 

i 

f 

15 days. 

New Zealand (1946) 

| All workers. 

: 1 

After 1 year’s ser¬ 
vice. 

12 working days 
or two weeks. 

Norway (1947) 

All workers except 
civil servants, 

family members, 

part-time temporary 
workers, or those 
whose remuneration 
is commission or 

share in profits. 

Must have joined the 
undertaking within { 
14 days of the 

beginning of the 
holiday year (16th ! 
May to 15th May), j 

j 

j 

18 days. 

j 

! 

i 

| 

Pakistan* 

All employees. 

After 1 year’s service. 

10 days. 

Panama 

All employees except 
in undertakings 

where only members 
of the employer’s 

family are employed. 

After 1 year’s ser¬ 
vice. 

30 day * . 

Poland (1933)f 

Paraguay (1951) 

All employees except 
those who are work¬ 
ing in inuustries 

where work is per¬ 
formed for less than 
10 months in a 

year. 

Wage and salary 

earners. 

Annual Leave ;— 

1 to 3 years* 

servcc. 

After 3 years* 

service. 

A f ter 10 years’ 

service. 

Annual Leave— 

From 1 to 3 years’ 
service. 

From 3 to 8 

years’ service. 

From 8 to 12 

years* service. 

Above 12 years’ 

service. 

12 days. 

15 days. 

One month’s holi* 
day. 

6 days 

12 days. 

20 days. 

30 days. 


•Source—Pakistan Labour Year Book Beportofthe I.L.O. Labour Surrey Mission 
on Labour problems in Pakistan. 

j-I.L.0. Legislative series—1953* Poland. 2* | 
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l 

Sweden (1945) 

Syria (1946) 

U.S.S.R. (1036) 

UJ3.A. 

Uruguay (1945) 

Venezuela 

Yugoslavia (1947) 


2 


Employees in public 
or private servioe 
except those state 
employees who are 
covered by special 
holiday provisions, 
family members or 
those whose remune¬ 
ration consists solely 
of share in profits. 

(») All employees 
except domestic 
servants in underta¬ 
kings employing 10 
or more persons 
(ii) Salaried employees 


(•*•) Wage earners. 


(iv) All employees 

All employees. 

(i) persons below 18 
years. 

(ii) persons employed 
in dangerous or 
noxious underta¬ 
kings or in un¬ 
healthy places. 

(Hi) Others. 


Workers employed in 
industrial and com¬ 
mercial undertakungs. 

Every person emplo¬ 
yed by a private in 
dividual or a priva¬ 
tely owned public 
utility undertaking.* 

Persona employed in 
public and private 
undertakings or 
business establish¬ 
ments. 

All employees. 


3 


After 1 year's 
servioe. 


(a) Annual Leave 
after 10 months’ 
service. 


(b) Sick leave on 
Medical certi¬ 
ficate only, 

after 6 months* 
servioe. 

Do. 


(e) Festival Leave. 
Annual Leave 


(t) Annual Leave 
(ii) Rest Leave. 

(Hi) Festival leave 
etc. 

After 1 year's ser¬ 
vice. 

12 months' or 24 
fortnights' servioe 
either under one 
employer or many. 

After 1 year's 
service. 


Not less than 
11 months' servioe 
under the same 
employer. 


4 


One day for eaoli 
month during which 
he performed work 
for not less than 
16 days. 


14 days. 


1 month on full 
pay and one 

month on half 

Pay- 


15 days on full 
and 15 days on 
half pay. 

7 days. 


24 days. 
24 days. 


24 days. 

6 days. 
8 days. 

7 days. 


12 days. 


7 days. 


14 days, Longer 
holidays may be 
given to some 
categories of 

workers, e«g., In¬ 
tellectual and ma¬ 
nual workers enga¬ 
ged in strenuous 
work etc. 



174 


APPENDIX 
Leave with pay awarded 
Number of Units in which leave 



Privilege Leave 

Sidle 

industry and 

Nil 

Be- 

5 

11 

16 

21 

26 

Nil 

Be. 

5 

11 

16 



low 

mm 



to 

to 


low 

to 

to 

to 



6 

K9 



25 

Km 


5 

10 

15 

20 



da- 

o 



da- 



da* 

da. 

da< 

da. 



y» 

£ 

ys 


ys 



y» 

ys 

y* 

yt 



3 

H 

5 


7 



10 

H 

12 

13 

Central 

Engineering 













Bihar 



.. 



.. 



i 

lfl 

l 

•• 

Bombay 

Hyderabad 



•• 

436 

2 

3 

12c 


l 

•* 

56 d 

0 

* ‘ 

Madras 


.. 

• • 

.. 

1 

.. 

.. 



3 

3 

•• 

Travanoore-Co- 













chin 


•• 

•• 

1 

•• 

•• 

•• 


i 

2 h 

•• 

•• 

Uttar Pradesh 


.. 

It 

1 

.. 

.. 

.. 


V 

l 

1 

• e 

West Bengal .. 

Electrical Engi- 


1 

4 

Ilk 

21 

3 

•• 


i 

4 

V 

1 

neering 













Bihar 

.. 


• • j 

• • 

• • 

.. 



• • 



• • 

Bombay 

• • 


•• 

• • 


.. 

•• 

• • 

• • 


•• 

•• 

Madras 

.. 

• • 

.. 



.. 

.. 


• • 

1 

• • 

• • 

Uttar Pradesh 

•• 

•• 

•• 

3 

1 

1 

•• 

•• 

•• 

•• 

5 

•• 


‘Information relates to States as constituted prior to reorganisation. 

а. On half pay on production of medical certificate. 

б. 21 units allowed accumulation of leave, 3 units granted leave on completion of one year’s service and 
e. 11 units allowed accumulation of leave and 2 units granted leave to clerical and supervisory staff only. 

d. 25 units granted leave with foil basic pay and dearness allowance and 23 units allowed accumulation 
6. 25 units granted leave with full basic pay and dearness allowance. 

/. 8 units paid for public holidays also. 

p. 3 units granted leave without wages or dearness allowance. 

k. One unit paid full pay and dearness allowance during the first half period and half pay and DJL for 

i. Leave can be accumulated up to three yearn. 

j. With half pay. 

k. 8 units allowed accumulation of leave. 

l. One unit granted leave only to derioaland supervisory staff. 
m« Allowed 15 days only either on sick leave or casual leave, 
n, 4 units allowed 5 or 6 communal holidays. 

o« Weekly holiday for chomMon sod darwana, 

/t. Accumulative. 

q, Complete leave not aflowed at one time. 
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IV* 

by Adjudicators 

was awarded as shown below 


Leave 

Casual Leave 

■ 

Festival Leave 

21 

26 

Nil 

Be- 

5 

11 

16 

Nil 

Be- 

5 

11 

16 

21 

Bays 

to 

to 


low 

to 

to 

to 


low 

to 

to 

to 

to 

not 

25 

30 


5 

10 

15 

20 


5 

10 

15 

mm 

25 


da- 

da- 


da- 

da- 

da- 

da- 


da- 

da- 

da- 

da- 

da- 

y* 

ys 


y* 

y* 

y® 

ye 


y® 

ys 

y® 




14 

15 

16 

17 

18 

19 


21 

22 

23 

24 



27 

•• 

2 


2 

46e 

1 



12 

7 

1 

1 


lij 




.. 


.. 



.. 

" 

1 

.. 


•• 


•• 

•• 

•• 

3 

•• 



•• 

4? 

3 

•• 


•• 

.. 


.. 

.. 

.. 

.. 



.. 

1 

.. 


.. 

.. 

.. 

« 

.. 

.. 

1 




2 

•• 

•• 

1 


•• 

•• 

2 



11 

lm 



•• 1 

14 

2 

•• 


On 





1 

** 

., 

lo 


.. 

.. 


f # 

,, 

•. 

.. 

.. 


1? 


.. 

• • ! 

•• 

•• 

•• 

•• 

IF 

• e 

.. 

.. 

! 

• s 


.. 

.. 

.. 

.. 

.. 

1 

• • 

•• 

•• 

• e 

•• 

1 

•• 


3 

2 

•• 

•• 

*• 

1 

2 

•• 

1 

• • 


2 units granted leave according to length of service, 
of leave* 


the eeeond half period* 
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Travancore-Co- 

chin 

Uttar Pradesh .. 


Bombay 


Uttar Pradesh 
West Bengal 


а. 1 unit allowed two months' leave on half pay. 

б. Clerical staff with 10 years service and whose leave oould be accumulated, 
e. In one unit on half pay. 

d. National holidays. 

«. Bally rated workmen only. 

/. Leave on communal basis. 
g. Leave according to length of service. 

K Leave according to category of workers. 
i. Weekly holiday to Seasonal workers, 
j To seasonal workers. 
k. To non-seasonal workers. 

/. Weekly holiday for chovOkidart and dsrt«tns. 

m. Leave oould be accumulated after 1 year’s service. 

n. With fall pay and dearness allowance. 

o. Fold only dearness allowance. 

jr. In one unit time-rated staff only was allowed but on communal basis. 
q. Partly on fall pay and partly on half pay. 

r * Only after completion of a specified period of sendee bnt with only dearness allowance* 
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IV— coritd. 
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APPENDIX 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

n 

12 

13 

Cotton Textile 

Ajmer 

Bihar 



•• 

•• 

“ 

■■ 

la 



1 

•• 

•• 

Bombay 



•• 

9c 


•• 

7c 


•• 

8 d 

2e 

•• 

Madhya Pradesh 

“ 


•• 

•• 

•• 

•• 

•• 


* ‘ 

•• 

•• 

•• 

Madras 



1» 

3j 

•• 

•• 

•• 



1 

1 

1 

Punjab 



•• 

•• 

•• 

•* 

•• 



2a 

- 

•• 

Travanoore-Cochia 



•• 


•* 

11 





•• 

•• 

Uttar Pradesh .. 



•• 

•• 


•• 

•• 




2e 

•• 

West Bengal .. 



1 

3m 


•• 

•• 



•• 

4 

•• 

Jute 

Madras 


.. 

1 

i 

1 

.. 

.. 

■ 

i 

.. 

2o 

: 

.. 

.. 

Uttar Pradesh .. 

•• 

•• 

•• 

IP 



•• 


lr 

3 

•• 

•• 

West Bengal .. 


•• 

I 

6 

•• 

21 

1 


•• 

4« 

6s 

•• 


«, With lull pay and dearnest allowance. 

t>. On half pay on completion of one year's service. 

o. In 4 unit* leave could be accumulated. 

d. Ini unite leave could be accumulated and in 3 unite leave was granted with full pay and D.A. 

e. In one unit leave on half pay. 

/. In three units, leave could be accumulated subject to a maximum of 12 months during the whole serviot. 

g, p nnHs granted leave with full pay and D.A. 

h. Leave was granted on half pay but this was granted only when privilege leave was exhausted. 

t. Temporary staff. 

j. One unit allowed accumulation of leave, one unit granted leave on full pay and D.A., and the other. 
h. In addition, paid national holidays. 

l, Leave oould be accumulated. 

m. In 2 units leave was granted to temporary staff also, and in ons unit leave was granted "after 1 year’s 
a. Two units granted leave without pay and two units granted leave to clerical staff also. 

o. One unit granted leave cm full pay and D.A. and other on half pay. 

p. Unskilled workers were also granted leave. 

q m One unit granted leave according to length of service, one unit granted leave only to eleiioal staff and 
r, flfwtintl workers were also given leave with wages. 

«, To cMoal staff only. 

I. One unit granted leave to menial staff also, one unit granted leave to daily rated staff; and in two unit 

u. One writ paid full pay and D.A. and in one unit daily rated staff was also included. 

«. In two unite, on half pay. 

is. One unit granted leave to part time workers also and the other paid for weekly holiday also 
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IV— contd. 



Tinted leave to temporary staff also. 


sendee. 


one unit granted leave on half pay. 


leave could be aooumulated. 
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APPENDIX 


1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

Banks 

Bombay 

.. 

.. 

.. 

., 

.. 

la 

3 

., 

., 

,, 

., 


Bihar 

.. 

.. 

.. 

1 

.. 

*. 

.. 

.. 

.. 

1 

.. 

•• 

West Bengal .. 

•• 

•• 


-• 

.. 

.. 

2 

.. 

.. 

.. 

• • 

1 

Municipalities 













Bihar 



.. 

.. 


.. 

.. 

.. 

.. 


.. 

.. 

Bombay 

•• 

• • 

.. 

2 

.. 

.. 

4/ 

.. 


2g 

1 h 

2 

Hyderabad 

West Bengal .. 

•• 

•• 

•• 

2k 

21 

•• 

•• 

•• 

•• 

•• 

2m 

•• 

Chemicals and 
Oils 













Bombay 

3p 


-• 

5k 

Ir 


6s 



2k 

lOt 

5u 

Hyderabad 

! 



1 

•• 


-• 



•• 

1 

•• 

Travancore-Co- 

chin. 




•• 

1 

1 

•• 



1 

1 

•• 

Uttar Pradesh .. 



• • 

.. 



lx 



• • 

1 

-• 

West Bengal .. 



2 y 

6* 

•• 


• • 



•• 

6* 


Oil and Ghee 













Bombay 



•• 

9 k 


2 

1 



12§ 

2 

•• 

Madras 

! 



1 

•• 

1 

•• 

•• 


1 


«• 

Uttar Pradesh 






.. 

•• 

1 

•• j 


• • 

«■ 

•• 

West Bengal .. 



•• 

U 


! 

1 



U 

•• 

f • 


(а) Granted leave without wage but paid dearness allowance. 

(б) Two unite granted leave on production of medical certificate, and in two unite full pay and allowance 

(c) One unit granted leave without wage or dearness allowance. 

(d) Paid for Bank holidays also. 

(e) Granted weekly holiday on rotation to Chowkidars. 

(f) Two units allowed accumulation of leave. 

(g) In one unit increment of leave was according to length of service. 

(h) With full basic pay and dearness allowance. 

(i) Granted two mouths maternity leave. 

(j) Four units granted two half-holidays in the week and two units granted weekly holidays on rotation to 
(jb) Accumulative. 

(t) One unit granted leave to employees of water works also and the other unit granted leave to menial 

(m) With half pay and dearness allowance. 

(n) Employees of water works were also included. 

( 0 ) One unit granted half holiday on two principal national festivals. 

(p) Two units granted both privilege leave and sick leave in continuity on the presentation of medical 
(r) Granted leave to Labour staff at the terminals also on accumulative basis. 

(«) Two units allowed accumulation of leave and two units granted leave on half pay and one unit granted 
(t) Four units granted leave with full basic pay and dearness allowance and two units allowed accumulation 
(it) One unit granted leave with full basic pay and dearness allowance and two units with half pay and 
(v) Public holidays with pay. 

( 10 ) 24 days leave of any kind. 

{x) Granted leave to clerical staff also on accumulative basis. 

(y) One unit allowed privilege leave to be combined with casual leave. 

(z) Three unite allowed accumulation of leave. 

•Three units allowed leave on half pay. 

tOn unit allowed leave without pay to part-time workers. 

tin one unit leave wae granted to clerical staff only with fall bade pay and dearness allowance, 
fThree units granted leave with fall basic pay and allowance and 7 unite allowed accumulation of leave. 

|| Three units granted leave with fuff basic pay and allowance. 

»- nskv vu allowed to part-time workers. 
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IV— contd. 


14 

16 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

•• 

•• 

•• 

•• 

3 

2 

46 

•• 

•• 

•• 

• • 


1 



2c 



1 

i 








Id 

•• 

It 


•• 

1 


2 


•• 

2 

1 


•• 

Ui 

•• 

•• 

•• 

•• 


•• 



•• 

•• 

.. 


.. 

le 

1 

•• 

•• 

*• 

In 




•• 

In 

•• 


•• 

3 o 

1 


.. 

2 

8 

.. 



1 

2 

.. 


., 

2 

.. 


.. 

.. 

I 

.. 



.. 

.. 

1 


.. 

Iv 

1 

•• 

•• 

•• 

2 

1 




3 

•• 

i 

•• 

Its 

.. 

.. 

.. 



1 




2 

1 


.. 

., 

•• 

•• 

•• 


Tt 

•• 




6i 

•• 


•• 

It 

»• 

•• 


2 

ion 

•• 



2 

2 

1 


•• 

31 

., 

.. 

.. 

1 

.. 

.. 



1 

.. 

.. 



• • 

•• 

•• 

- 

•• 

•• 

•• 



•• 

•• 

1 


•• 

•• 

•• 

•• 

•• 

•• 






•• 

•• 


•• 

•• 


paid for the first half period and half pay and allowance for the sooond half period. 


sanitary workers. 

staff also on accumulative basis. 


certificate. 

leave to be aooumulated and also with full basic pay and dearness allowance, 
of leave. 

dearness allowance. 
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APPENDIX 


1 

2 

3 

i 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Tannery 

Mysore 




la 



.. 


16 




Uttar Pradesh .. 




I 

.. 



.. 

.. 

lo 

.. 


West Bengal .. 




i 

•• 




• • 

- 

1 


MieceUantous 

Andhra 











2 


Bihar 




1 

.. 






2d 


Bombay 



1/ 

ng 

U 

l 

2a 



20i 


26 

Delhi 




l 

1 h 





•• 



Hyderabad 




2 






•• 

•• 


Madras 




2n 

1 0 





1 

4p 


Mysore 


i/ 


1/ 

.. 






Id 


Punjab 




22 







•• 


Uttar Pradesh .. 



1 

1/ 

.. 





4s 

2 

It 

Travancore-Co* 



.. 

1 

.. 


1 






chin. 

West Bengal .. 


* 


34* 


2 h 

i 


•• 

5s 

30s 

i 

2* 


(a) Granted leave with full pay and dearnew allowance after a specified period of servioe. 

6) With full pay and dearness allowance. 

(c) Leave was granted to watch and ward staff also. 

(d) On half pay. 

(e) Maternity leave. 

( f) After a minimum period of service. 

(<j) In four units leave eould be accumulated and in two units leave was granted aooording to the Factories 
also granted leave with full pay and dearness allowance. 

( h ) Leave could be accumulated. 

(i) In 14 units leave was accumulable and in 9 units leave was granted with full pay and dearness allowance. 

(j) In 3 units leave was granted partly on full pay and partly on half pay; in four units on half pay; and 

( k) In 8 units leave was granted with full pay and dearness allowance. 

(l) Daily rated workmen were also granted leave. 

(m) Seven units paid on National holidays also; 5 units granted paid weekly holidays, 2 units granted leave 

(n) Granted leave with pay and dearness allowance after a specified period of service. 

(o) Paid only dearness allowance. 

(p) Two units granted leave with full pay and dearness allowance and another two units granted leave on 

(q) One unit granted leave on communal basis. 

(r) List of holidays is to be agreed upon between the workers and the management to suit the worked 
{») One unit granted leave on half pay and another unit allowed aooumolation of leave. 

(0 Granted leave without pay. 

(v) One unit granted leave on communal basis. 

(is) Paid on Public holidays also. 

(*) Four units allowed accumulation of leave, one unit granted leave on half pay one nnit granted leave 
(y) Three unite granted leave after a specified period of service and one unit granted leave to watch and 
(?) 18 units granted leave on half pay; four unite granted leave on half pay and half dearness allowance; 
*One unit granted leave on half pay to conservancy staff 1 . 

{One unit granted leave to clerical staff only and another nnit granted leave on half pay. 

2 Three unite paid for weekly holidays allot and three units granted leave to olerical staff only. 
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[V— concld. 
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21 

3 

•• 




A«t. In ona unit leave wee granted aooording to length of service andi n another nnit time-rated staff were 

id one unit casual leave was also included in privilege leave; and in three units leave could be accumulated* 
Without pay and one nnit granted leave on rotation to Chowkidars, # 

half pay; 

of different communities; 

to otorioal staff only ahd in one unitleav* was granted aoeording tol sngth o f service. 

Ward staff also. 

and two units granted extra 16 days'leave on half pay * 
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